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PREFATORY NOTE 


It is the purpose of this official publication to make available to the 
public, in an orderly and accessible form, decisions issued under reg- 
latory laws administered in the Department of Agriculture. 

The decisions published herein may be described generally as deci- 
sions which are made in proceedings of a quasi-judicial (as contrasted 
with quasi-legislative) character, and which, under the applicable 
statutes, can be made by the Secretary of Agriculture, or an officer 
authorized by law to act in his stead, only after notice and hearing 
or opportunity for hearing have been given. These decisions do not 
include rules and regulations of general applicability which are re- 
quired to be published in the Federal Register. For reasons of policy 
the identities of the parties are not reported in decisions issued under 
one statute which expressly authorizes, but does riot require the pub- 
lication of the facts and circumstances of a violation, unless the Sec- 
retary in his decision has specifically ordered or directed such pub- 
lication. ; 

The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1937 (7 U.S.C. 1940 ed. 601 et seg.), the Packers 
and Stockyards Act, 1921 (7 U.S.C. 1940 ed. 181 e¢ seg.), and the 
Perishable Agricultural Commodities Act, 1980 (7 U.S.C. 1940 ed. 
499a et seq.) 

The decisions published are numbered serially, in the order in 
which they appear herein, as “Agriculture Decisions”. They may be 
cited by giving the volume and page, for illustration, thus: 1 A.D. 
472. It is unnecessary to cite the docket or decision number. 

Current court decisions involving the regulatory laws administered 
by the Department will be published herein. 

An Index-Digest of the decisions reported will be found at end of 
each issue, and the cumulative yearly Index-Digest will be found at 
the end of No. 12 (December) issue of the Agriculture Decisions. 

Copies of monthly issues beginning with January of 1942 and an- 
nual bound volumes of the decisions will be available through the 
Superintendent of Documents, U. S. Government Printing Office, 
Washington, D. C. 
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AGRICULTURE DECISIONS 
(A. D. 1166) 


In re DAIRYMEN’s LEAGUE COOPERATIVE ASSOCIATION, INc. AMA Doc. No. 27-13. 
Decided March 8, 1946. 


Order No. 27—Classification of Milk—Class II-A and Class III-D Milk 


Where petitioner claimed that for a certain period it reported monthly to the 
market administrator as Class III-D large quantities of milk which moved 
as cream to or through counties in Northern New Jersey, that after audit 
the market administrator erroneously reclassified some of this cream as 
Class II-A unpriced and that as a result of such audit petitioner paid under 
protest large’sums of money to the market administrator, and it was also 
required to pay administrative assessments, and it was refused credit for 
cooperative payments, it is held that since the classification of the milk 
in controversy came within the provisions of Class II-A as defined in 
Article III of Order No. 27, the market administrator’s classification of 
the milk in controversy was justified, excepting a portion of the milk 
moving from petitioner’s Newark plant on routes to stores in approved 
counties, which should have been classified as III-D milk as defined in 
Article III, subsection 7 of the said order. 


Order No. 27—II-A Unpriced Milk 


The description of the event and circumstances leading up to the adoption of 
the III-D provisions show unmistakably that II-A unpriced milk was in- 
tended as the classification for Northern New Jersey cream and that there 
was no intention to allow the low-priced III-D classification for cream sales 
in any of the Northern New Jersey counties through which moved the 
cream in dispute in this proceeding. 


Order No. 27—tII-D Classification Based on Movement or Disposal 
Not. Later Than From First Cream Plant 


Although a handler generally has the option of selecting cassification on the 
basis of utilization of the plant where received from producers or at the 
plants permitted by the exceptions, the order provides for a III-D classi- 
fication on the basis of a III-D movement or disposal not later than from 
the first cream plant. So, none of the cream which moved from Janssen’s 
Grant Street Hoboken plant (whether received originally as milk at feeder 
plants or at Horseheads or Massfield) meets this requirement because the 
Grant Street plant was the second cream plant. 


Order No. 27—III-D Provisions Not Controlled by Passing of Title to Cream 


Whether title passed to the cream in Newark is not governing, for, if III-D pro- 
visions were to be controlled by the law of sales, a great deal of cream 
shipped from New York state f.o.b. by carrier to New England and other 
points classified as III-D would have been reclassified II-A unpriced under 
the principle of the law of sales that title passed when delivery was made 
to the carrier on f.o.b. sales. 


Order No. 27—III-D Provisions Requiring Shipment to be for 
Use in Outside Area 


In the light of the purpose of the III-D provisions as shown by the history, at 
least a minimum requirement would seem to be that the shipment should 
be “for use” in the outside area which not only was not the case here but 
the facts indicate that petitioner either knew or should have known that 
Philadelphia was not to utilize the cream in Newark, and therefore, it is 
concluded that Philadelphia was merely a conduit for the movement of 
cream to Janssen, that the transaction with Philadelphia was but a formal- 
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ism, and that the cream shipped to Philadelphia Dairy Products Company, 
Inc., was not by virtue of the shipments cream “delivered as cream to a 
purchaser . .. outside any county in other States in which there is a 
plant which is approved by any health authority for the receiving of milk 
to be sold in the marketing area.” 


Order No. 27—Classification of Cream Moving From Unapproved 
Plant to Approved Plant 


Delivery of cream by a handler from an approved plant to an unapproved 
plant in an unapproved county has not been administratively considered 
or interpreted as a delivery for III-D purposes on cream which moves 
from the unapproved plant to an approved county. 


Order No. 27—Reclassification to II-A Unpriced Milk 


Since-III-D classification is available no later in a series of plant movements 
than movement from the first cream plant, the reclassification to II-A 
unpriced is upheld because the cream was moved from the first cream 
plant to the second cream plant at Washingtonville within the State of 


New York. 
Order No. 27—Discrimination for Lack of Uniformity 


Even though the case for any III-D classifications in Northern New Jersey is 
not a strong one from the promulgation history standpoint, and particu- 
larly for handlers distributing in Northern New Jersey, this inconsistency 
should be removed, and taking the situation as it is disclosed, that is 
with no reclassification to II-A unpriced for cream going out on routes 
from Borden’s Newark plant to customers such as stores and restaurants 
located in approved counties, the same privilege should be accorded peti- 
tioner. 


Order No. 27—Ruling on Admissibility of Schedule A of Exhibit I 


Since a classification scheme based upon plant movement, or utilization at a 
plant, is valid regardless of the ultimate ‘“‘value’”’ realized by the handler 
from the milk, and it is legally possible for a handler to be liable for a 
classification and pricing higher than the value of the ultimate use to 
which the milk is put by the handler, petitioner’s attempt to get in the 
evidence on the ground that it must come in and must lead to a III-D 
classification, because such was the “value” of the milk to petitioner, 


must fail. 


Quasi-Judicial Proceeding—Effect of Failure to Show Invalidity of 
Interpretation of Order 


This is a quasi-judicial proceeding and the petitioner’s offer of evidence does 
not show that as to it an interpretation of II-A unpriced is invalid and 


must be rejected. 


Statutes—Construction and Interpretation—Consideration of 
Purpose of Statute 


The spirit or purpose of regulations, or provisions of a regulation should play 
an important part in arriving at the proper application particularly where 
the regulation, such as the order here, is issued after notice and hearing, 
and on the basis of evidence at the hearing. 


Statutes—Construction and Interpretation—All Words to be 
Given Meaning and Effect 


In view of the long-standing canon of statutory interpretation that all words 
used in a statute are to be given a meaning and effect, a mere transfer 
from one of petitioner’s plants to another would not in the ordinary usage 
of the word make petitioner a “purchaser” of the cream. 


Statutes—Equitable Interpretation and Construction 


r 
Since “equitable interpretation”, “equitable construction” and the “equity of 
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the statute” refer to the expansion or contraction of the literal terms of 
a law to accomplish what the court considers the legislative intent, the 
“equitable interpretation” of the III-D provisions would not seem to offer 
much comfort to petitioner, for, if this doctrine should prevail over the 
language of the III-D provisions, no counties in Northern New Jersey 
would qualify-for III-D and, if applied only to Essex County, the doctrine 
might be invoked to bar III-D for Essex County since this county did have 
an approved plant at the time the order was issued. 










Statutes—Construction and Interpretation—Hardship and Inequity 





Hardship and inequity contentions are not potent. Petitioner has not shown 
its actual situation. Merely because it was not permitted to retain the 
benefits of the low-priced III-D classifications in its pooling account is not 
enough to establish such treatment as amounts to illegality. 







Rulings on Motion to Strike Portions of Department’s Brief 






It is within the legitimate scope of argument to contend that the order will 
be frustrated if petitioner attacking the order should prevail. 


Since it can hardly be said that the applicable order provisions were pellucid, 
and there was room for honest differences of opinion on interpretation 
and application, the petitioner’s attempt to establish its rights is not prop- 
erly characterized as an evasion especially where petitioner is a coopera- 
tive association of producers, is also in the market place as a dealer and 
where allegations of “evasion” in the brief were publicized. Motion to 
strike granted. 












Mr. Seward A. Miller of New York City, Mr. Frederic P. Lee of Washington, 
D. C. and Mr. Frank B. Lent of New York City for petitioner. Mr. Thos. 
F. Green, Jr. and Mr, A, T. Radigan for respondent. Mr. Glen J. Gifford, 
Presiding Officer. 







Decision by Thomas J. Flavin, Judicial O fhicer. 






PRELIMINARY STATEMENT 





This is a proceeding under Section 8c(15) (A) of the Agricultural 
Adjustment Act (1933), as amended, and as supplemented and 
amended by the Agricultural Marketing Agreement Act of 1937 
(7 U.S.C. 601 e¢ seg.). Petitioner, Dairymen’s League Cooperative 
Association, Inc., is a handler under Order No. 271 issued under the 
act which regulates the handling of milk in the New York Metro- 
politan Marketing Area and it protests the reclassification of certain 
milk by the market administrator for the order from Class III-D 
to Class II-A unpriced. 

Petitioner claims that for the period October 1, 1938, through 
April 30, 1940 (except for the time Order No. 27 was in suspension, 
February 1, 1939-July 1, 1939), it reported monthly to the market 
administrator as Class III-D large quantities of milk which moved 
as cream to or through counties in Northern New Jersey, that, after 
audit, the market administrator erroneously reclassified some of 
this cream as Class II-A unpriced, and, that as a result of such 
audit, petitioner paid under protest large sums of money to the 






















1The order under consideration in this proceeding is that originally issued and made effec- 
tive on September 1, 1938. It appears in 9 CFR § 927.1 et seq., 1938 Supp. 
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market administrator which it seeks to recover in this proceeding. 
The petition totals the amounts as $181,910.07. 

Under the order milk is classified and priced. At the times perti- 
nent here fluid milk sold outside the marketing area was Class I but 
unpriced. Cream sold outside the marketing area was Class II-A 
but unpriced, unless it was delivered to a purchaser outside the 
area referred to in Article I, Section 2, paragraph 7, in which case 
it was Class III-D. All the priced milk was pooled. Since un- 
priced milk was eliminated from the pooling, reclassification to II-A 
unpriced of the milk reported by petitioner as III-D meant that 
petitioner lost the benefit of the low-priced Class III-D milk in its 
pooling account with the market administrator. It was also required 
to pay administrative assessments which Article VIII, Section 1 of 
the order prescribed on Classes I, II-A and II-B milk, and was re- 
fused credit for cooperative payments on the reclassified milk since 
these payments are made under Article VII, Section 5 on “net pooled 
milk.” 

The proceeding commenced with the filing of a petition by the 
League on March 15, 1940. On December 1, 1942, an amended peti- 
tion was filed and on May 5, 1943, a second amended petition was 
filed which superseded both former petitions. A determination that 
a hearing should be held on the second amended petition was issued 
on September 7, 1943, in accordance with the applicable provisions 
of the rules of practice (9 CFR § 900.52(c)). 

A prehearing conference on the second amended petition was held 
before Glen J. Gifford, Presiding Officer, in New York, New York, 
on December 9, 1944, and many facts were stipulated. A hearing 
on the petition also opened before the presiding officer on December 
5, 1944. and was adjourned until January 17, 1945. 

On December 13, 1943, petitioner filed a motion alleging that the 
issues were legal in nature and that the introduction of all the de- 
tailed facts was unnecessary in order to decide the issues. On Jan- 
uary 11, 1944, petitioner filed a third amended petition which re- 
placed the second amended petition. A determination that a hearing 
should be held upon the third amended petition was issued on Jan- 
uary 22, 1944. The determination stated that a hearing should be 
held upon the matters involved in the petition “. . . except those 
allegations containing such contentions concerning the provisions 
of the order as could have been presented at a hearing looking to 
the promulgation of an order or amendments.” 

Petitioner’s motion to show only enough facts to secure a ruling 
on the issues presented was certified to me by the presiding officer 
and on January 24, 1944, I entered a ruling (2 A.D. 577) stating 
that “. .. it will be in the interests of expedition to rule that peti- 
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tioner is not required to prove every pound of milk and every dollar 
involved, . . . It is enough at this stage of the proceeding, that 
petitioner prove the facts in typical instances ... leaving the ques- 
tion of exact total amounts and precise total numbers of dollars for 
future determination in the event that any dispute arises as to the 
application of the decisions made on the typical instances.” 

A hearing was held in New York, New York, before Glen J. Gif- 
ford, Presiding Officer, on January 24 and 25, 1944. The hearing 
was held on the third amended petition but it was agreed at the 
hearing that the previous actions in the proceeding such as the 
stipulation of facts, the prehearing conference, etc., would be con- 
sidered as having been done in connection with the third amended 
petition (tr. p. 11). 

A stipulation, which was practically the same as that agreed upon 
at the prehearing conference, was made a part of the record of the 
hearing but the parties reserved the right ‘to argue the relevancy 
of any portion of the stipulation. In addition, witnesses testified 
at the hearing and exhibits were introduced. Following the hear- 
ing, briefs were filed by petitioner and by attorneys representing 
the Dairy and Poultry Branch, Office of . Distribution, War Food 
Administration (whose functions with respect to the act are now 
exercised by the Dairy Branch, Production and Marketing Admin- 
istration). Petitioner also filed suggested findings of fact, conclu- 
sions, and order. After the filing of briefs, petitioner filed a motion 
to strike certain portions of the brief of the Branch as impertinent 
and scandalous. A reply to this motion was filed by the Branch. 
On December 2, 1944, the presiding officer issued his report pro- 
posing that the petition be dismissed. The motion to strike and the 
reply were forwarded by the presiding officer to me for decision. 

Petitioner filed exceptions to the presiding officer’s report. The 
Branch also filed exceptions to certain proposed findings of fact in 
the report. Among the exceptions of the petitioner were some di- 
rected to rulings on the admissibility of evidence by the presiding 
officer. The first ruling objected to was one denying petitioner's re- 
quest for leave to refer to the revised and amended versions of Order 
No. 27. The second ruling protested was one excluding as irrelevant 
Schedule A of Exhibit I containing comparative cream prices. Pe- 
titioner offered this evidence to show that the market prices for 
the cream in controversy were less than the market administrator’s 
uniform or blended prices to producers. Petitioner also excepted to 
the presiding officer’s interpretation of the exception in the determi- 
nation on the petition that preceded the hearing. 

Oral argument was held before me in New York, New York, on 
July 18, 1945, and on July 20, 1945. On July 18, the argument con- 
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cerned the exceptions to the rulings of the presiding officer during 
the course of the hearing. At this argument, I sustained petition- 
er’s objection to the refusal of the presiding officer to permit peti- 
tioner to refer to the revised and amended provisions of Order No. 
27. Decisions on the remaining exceptions to the presiding officer’s 
rulings and on petitioner’s motion to strike parts of the brief filed 
by the Branch were reserved. 

The nature of the facts and the issues, including the rulings pro- 
tested, will appear in the Findings of Fact and Conclusions. 


FINDINGS OF FACT 


1. Order No. 27 under the act, regulating the handling of milk 
in the Metropolitan New York market, became effective on Septem- 
ber 1, 1938. The period pertinent here is October 1, 1938-April 30, 
1940, except for the time the order was in suspension February 1, 
1939-July 1, 1939. Petitioner Dairymen’s League Cooperative Asso- 
ciation, Inc., was (and still is) an incorporated cooperative associa- 
tion of producers and also a “handler” as that term was defined in 


Article I, Section 1, paragraph 6 of the order. 
2. Article III of Order No. 27 as it became effective September 


1, 1938, and throughout the times pertinent here provided in part 
as follows: 


“Section 1. Basis of Classification.—All milk received from producers 
by handlers shall be classified in the classes set forth in section 2 of this 
article in accordance with its utilization at, or movement from, the plant 
where received from producers, including members of any cooperative as- 
sociation: Provided, That if milk is moved as milk from any plant out- 
side the marketing area where received from producers to a second plant 
outside the marketing area, classification of such milk at the first plant 
may be in accordance with its utilization at such second plant; and pro- 
vided further that, if milk is moved as cream, plain condensed milk or 
homogenized mixtures from any plant outside the marketing area to any 
second plant, classification of such milk at the first plant may be in ac- 
cordance with its utilization at such second plant. * * * 


Sec. 2. Classes of Utilization.—The classes of utilization of milk shall 
be as follows: * * * 


“2. Class II-A milk shall be all milk the butterfat from which leaves 
or is on hand at a plant in the form of cream, except as set forth in para- 
graphs 5 and 7 of this section. * * * 


“7. Class III-D milk shall be all milk the butterfat from which is de- 
livered as cream to a purchaser, not a handler, outside the State of New 
York and outside any county in other States in which there is a plant 
which is approved by any health authority for the receiving of milk to be 
sold in the marketing area, also milk the butterfat from which leaves or 
is on hand at a plant in the form of cream cheese.” 


3. In Northern New Jersey, the area about which the contro- 
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versies here are concerned, the counties of Hudson, Sussex, Passaic, 
Mercer, Burlington, Morris, Hunterdon, Middlesex and Union had 
within their boundaries at the times of the transactions in issue 
plants that were approved by a health authority “. . . for the receiv- 
ing of milk to be sold in the marketing area. .. .” Such counties 
will be referred to herein as “approved” counties. The counties of 
sergen, Monmouth, Somerset and Essex had no such plants and will 
be referred to as “unapproved” counties. When Order No. 27 be- 
came effective on September 1, 1938, petitioner operated a plant in 
Newark, /'sser County, New Jersey, which had such approval but 
the approval ceased on September 27, 1938. The exact reasons for 
the cessation of the approval are not shown by evidence in the record. 

4. Petitioner divides its case into four parts. The stipulation 
sets out most of the facts with respect to each. 

(A) The part called “Claim No. 1” concerns milk that was re- 
ceived at petitioner’s plants at Horseheads, New York, and Mans- 
field, Pennsylvania, from producer-members and from feeder plants 
of petitioner where the milk was received from producer-members. 
The milk was separated into cream at the Horseheads and Mansfield 
plants and the cream was sold to the Philadelphia Dairy Products 
Company, Inc., a corporation with its home office at Fourth and 
Poplar Streets, Philadelphia, Pennsylvania, but having an office and 
also a storage distribution building for sale of ice cream at Newark, 
New Jersey. Philadelphia Dairy Products Company, Inc., was not 
a handler as defined in the order. The cream was shipped to Phila- 
delphia Dairy Products Company, Inc., f.o.b. the railroad depot in 
Newark, Essex County, New Jersey (an unapproved county). The 
cream was billed by the League to the Philadelphia Dairy Products 
Company, Incorporated, and payment therefor was made by Phila- 
delphia Dairy Products Company, Incorporated, to the League. 

(B) The cream was picked up at the railroad platform at New- 
ark, Essex County. New Jersey, by Janssen Dairy Corporation, an 
affiliate of Philadelphia Dairy Products Company, Inc., which trans- 
ported the cream to its bottling plant at 109 Grand Street, Hoboken, 
Hudson County, New Jersey (an approved county). This plant of 
the Janssen Dairy Corporation was approved by the Department of 
Health of the City of New York. Such approval was required be- 
cause Janssen Dairy Corporation bottles milk and eream at its said 
Grand Street, Hoboken, Hudson County plant for distribution on 
its routes in Staten Island in the Borough of Richmond, City of 
New York, and also on routes in the Borough of Manhattan. It 
also bottled milk and cream there for distribution by one of its af- 
filiates, M. S. Chardavoyne, Inc., in the Borough of Brooklyn, City 
of New York. In addition to the above-described permits, the 
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Janssen Dairy Corporation also had permits from New Jersey health 
and other authorities to sell, among other places, in Jersey City, 
New Jersey, and other points in the State of New Jersey. Other 
Janssen plants at 900 Jefferson Street, Hoboken, Hudson County 
(approved county), 257 Ocean Avenue, Jersey City, Hudson County 
(approved county), and 445 Garden Street, Carlstadt, Bergen 
County (unapproved county), were not approved by any market- 
ing area health authority. 

(C) Illustrative sales of cream were made as listed below. The 
sales were made in October 1939, All the cream was reclassified by 
the market administrator to II-A unpriced. 

(1) Some packages of cream were trucked to Janssen storage 
and distributing plant at 257 Ocean Avenue, Jersey City, Hudson 
County (an approved county), New Jersey, from whence it was dis- 
tributed on routes, and the sales were made on one of said routes 
to Hudson Restaurant, 122 Newark Avenue, Jersey City, Hudson 
County (approved county). 

(2) There was also sold on the platform at Ocean Avenue plant 
to‘ T. Richardson, a sub-dealer, located at 97 West 57th Street, 
Bayonne, Hudson County (approved county). 

(3) Some cream was trucked to the storage and distributing 
building at 900 Jefferson Street, Hoboken, Hudson County (ap- 
proved county), and distributed from such building. On one of 
these routes sales were made to Lackawanna Restaurant, Railroad 
Depot, Hoboken, Hudson County (approved county), a sub-dealer 
named J. Mykytke, 81 Clinton Avenue, Jersey City, Hudson County 
(approved county), and to the store of Meyer Brothers, 502 So. 
Broad Street, Ridgefield, Bergen County (unapproved county). 

(4) Some of the cream was trucked to the storage and distrib- 
uting building of the company at 448 Garden Street, Carlstadt, 
Bergen County (unapproved county), and sales were made there 
from said building both on the platform and on routes. Sales were 
made from the platform to P. & J. Dairy, 69 Vreeland Avenue, 
Clifton, Passaic County (approved county), and Peter M. Decker, 
a sub-dealer, located at 154 Bidwell Avenue, Jersey City, Hudson 
County (approved county). Sales were made on routes to Bick- 
ford’s Inc., a restaurant at 244 Market Street, Paterson, Passaic 
County (approved county), and to Bergen Restaurant, 1 Erie Ave- 
nue, Rutherford, Bergen County (unapproved county). 

(D) Some of the cream described in this finding was resold in 
the marketing area by Janssen or its affiliate Chardavoyne and was 
reclassified by the market administrator as Class II-A priced. Peti- 
tioner does not dispute this reclassification in this proceeding. 

5. That part of petitioner’s case labeled “Claim No. 2” relates 














In re DAIRYMEN’S LEAGUE COOPERATIVE ASS’N, INC. 5A.D. 151 


to shipments of cream from petitioner’s plants at Mansfield, Penn- 
sylvania, and Horseheads, New York. Petitioner received milk from 
producers at feeder plants which was moved to the Mansfield and 
Horseheads plants and which, together with milk received directly 
from producers at the latter plants, was separated into cream and 
shipped to petitioner’s plant at Newark, New Jersey, located in 
Essex County, an unapproved county. The cream was packaged at 
the Newark plant. 

(A) The specific sales listed below are only a very small part 
of the total sales and movement of this cream, but are listed as rep- 
resentative instances. These sales were made in October and No- 
vember, 1939: 

(1) On a route out of said plant to the store of Isadore Gross- 
man, 227 Harrison Avenue, Harrison, Hudson County (approved 
county). This cream was reclassified by the market administrator 
to II-A (unpriced). 

(2) On a route from said plant to the store of Louis Friedman, 
90 Fairmount Avenue, Newark, Essex County (unapproved county). 
This cream remained in the ITI-D classification. 

(3) On a route from said plant to I. Oshacker, a sub-dealer, 
located at 271 - 19th Avenue, Paterson, Passaic County (approved 
county). This cream was reclassified by the market administrator 
to II-A (unpriced). 

(4) Ona route from said plant to William Walker, a sub-dealer, 
located at 627 John Street at Teaneck, Bergen County (unapproved 
county). This cream remained in the ITI-D classification. 

(5) There was sold on the platform at Newark to C. Helfrich, 
a sub-dealer, located at 440 Devan Street, Kearney, Hudson County 
(approved county). This cream was reclassified by the market ad- 
ministrator to II-A (unpriced). 

(6) There was also sold on the platform at the Newark plant to 
Frank La Para, a sub-dealer, located at 463 North Sixth Street, 
Newark, Essex County (unapproved county). This cream remained 
in the III-D classification. 

(7) Cream was shipped from the Newark plant by “baggage 
express, collect” to dealers, such as Woodbrook Farm, Metuchen, 
New Jersey, whose places of business were in approved counties. 
Express charges were paid by the dealer receiving the cream. This 
cream was reclassified to II-A (unpriced). 

(B) During the month of December 1939, sales of cream were 
made from the Newark plant to Janssen Dairy Corporation which 
trucked the cream from the Newark plant in packaged form to its 
distributing building at Carlstadt, Bergen County, New Jersey. 
Typical sales and movements of this cream are listed. 
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(1) Distribution from Carlstadt building. This cream remained 
in the III-D classification. 

(a) There was sold on the platform at Carlstadt, New Jersey, 
to P. & J. Dairy, a sub-dealer, 69 Vreeland Avenue, Clifton, Passaic 
County (approved county). 

(b) There was sold on routes from the Carlstadt plant to Bick- 
ford’s, Inc., a restaurant, at 244 Market Street, Paterson, Passaic 
County (approved county). 

(c) There was also sold on routes from said plant to Bergen 
Restaurant, 1 Erie Avenue, Rutherford, Bergen County (unapproved 
county). 

(2) Distribution from Jersey City building, Hudson County 
(approved county). This cream was reclassified by the market ad- 
ministrator to II-A (unpriced). 

Some of the cream was trucked from the Carlstadt plant to the 
Jersey City, Hudson County (approved county), distributing build- 
ing at 257 Ocean Avenue, Jersey City, and the following sales were 
made: 

(a) On a route to Hudson Restaurant, Jersey City, Hudson 
County (approved county). 

(b) On the platform to T. Richardson, a sub-dealer, located at 
07 West 54th Street, Bayonne, Hudson County (approved county). 

(3) Some of the cream was trucked from the Carlstadt building 
to the Jefferson Street, Hoboken, Hudson County (approved county), 
building and typical sales therefrom were made as listed below. This 
cream was reclassified by the market administrator to II-A (un- 
priced). 

(a) On routes to Lackawanna Restaurant, Railroad Depot, Ho- 
boken, Hudson County (approved county). 

(b) On routes to the store of Meyer Brothers, 502 So. Broad 
Avenue, Ridgefield, Bergen County (unapproved county). 

(c) On routes to a sub-dealer, J. Mykytke, 81 Clinton Avenue, 
Jersey City, Hudson County (approved county). 

(4) Some of the cream also was delivered to a sub-dealer, Peter 
M. Decker, 154 Bidwell Avenue, Jersey City, Hudson County (ap- 
proved county), from the platform of the Grand Street, Hoboken, 
New Jersey, plant. This cream was reclassified by the market ad- 
ministrator to II-A (unpriced). 

(C) None of the sub-dealers mentioned in this claim were con- 
sidered by the market administrator to be handlers under the order 
during the period involved in the petition. 


6. The facts with respect to transactions designed as “Claim No. 
3 and Claim No. 4” concern movements of milk and cream involving 
the Borden Company, Borden’s Farm Products Division of the Bor- 
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den Company and Borden’s Farm Products of New Jersey, Inc. 

(A) The facts comprising subheading (A) under Claims No. 3 
and No. 4 are that petitioner sold milk to the Borden Company 
which, throughout the period involved here, October 1, 1938, to April 
30, 1940, petitioner caused to be delivered either from feeder plants 
or direct to a plant at Belmont, New York, which was operated 
throughout by the Borden Company (Manufactured Products Divi- 
sion). The milk was separated into cream at the Belmont plant. 
The cream was then shipped to a plant in Newark, Essex County 
(unapproved county), New Jersey, which prior to October 1, 1939, 
was operated by the Borden Farm Products Division of the Borden 
Company but thereafter by Borden Farm Products of New Jersey, 
Inc. Petitioner also caused milk of its members to be delivered 
throughout the period October 1, 1938, to April 30, 1940, to plants 
at Pine Bush and Brisben, New York, which were operated from 
October 1, 1988, to October 1, 1939, by the Borden Farm Products 
Division of the Borden Company and thereafter by Borden Farm 
Products of New Jersey, Inc. This milk together with milk re- 
ceived from petitioner’s members at a plant in Deposit, New York, 
operated throughout the period October 1, 1938, to April 30, 1940, 
by the Borden Farm Products Division of the Borden Company, 
and milk received by petitioner from producers at its plants in Little 
York and Sherburne, New York, was shipped to the Newark plant 
operated October 1, 1928, to October 1, 1939, by the Borden Company 
and October 1, 1939, to April 30, 1940, by Borden Farm Products 
of New Jersey, Inc. Some of this fluid milk was separated into 
cream at the Newark plant and commingled and packaged with the 
cream shipped from the Belmont plant. 

Typical sales of cream made or bottled at the Newark plant, as 
above described, were made as follows: 

(1) In October 1939, on routes from the Newark plant to a res- 
taurant known as Clifton Lunch, 287 Orange Street, Newark, Essex 
County (unapproved county), New Jersey, and to Madora-Patton 
Restaurant, 414 North Broad Street, Elizabeth, Union County (ap- 
proved county), New Jersey. This cream remained in the ITT-D 
classification. 

(2) Cream was trucked from the Newark plant to the Borden 
distributing building (operated Oct. 1, 1938-Oct. 1/1939, by Borden 
Company and Oct. 1, 1939-April 30, 1940, by Borden Farm Prod- 
ucts of New Jersey, Inc.) at 261 16th Avenue, Paterson, Passaic 
County (approved county), and sold on routes therefrom in October 
1939 to Pops Restaurant, 194 Jefferson Street. Passaic, Passaic 
County (approved county), New Jersey, and to Home Bakery & 
Lunch, 57 East Ridgewood Avenue, Ridgewood, Bergen County (un- 
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approved county), New Jersey, in October 1929. This cream was 
reclassified by the market administrator to II-A (unpriced). 

(3) Cream was trucked from the Newark plant to a Borden dis- 
tributing building (October 1, 1938-October 1, 1939, operated by 
Borden Company, October 1, 1939-April 30, 1940, by Borden Farm 
Products of New Jersey, Inc.) at 163 State Street, Hackensack, 
Bergen County (unapprovaed county), and there sold on a route 
therefrom to German Noble Drug & Luncheonette, 269 Main Street, 
Hackensack, Bergen County, New Jersey, in October 1939. This 
cream remained in the III-D classification. 

(4) Cream was trucked from the Newark plant to a Borden dis- 
tributing building (October 1, 1938-October 1, 1939, operated by 
Borden Company, October 1, 1939-April 30, 1940, by Borden Farm 
Products of New Jersey, Inc.) at 168 State Street, Hackensack, 
Bergen County (unapproved county), and there sold on a route 
therefrom to German Noble Drug & Luncheonette, 269 Main Street, 
Hackensack, Bergen County, in November 1939. This cream re- 
mained in the III-D classification. 

(B) The facts comprising subheading (B) under petitioner’s 
Claims Nos. 3 and 4 are as follows: In April 1940, milk was re- 
ceived from producers of the League at the Oxford, New York, 
plant of the Borden’s Farm Products of New Jersey, Inc., made into 
raw cream and then shipped to Washingtonville, New York, plant 
of the same company where it was pasteurized and bottled. The 
Washingtonville plant was not a plant approved by a health author- 
ity for the receiving of milk to be sold in the marketing area. The 
cream was shipped from the Washingtonville, New York, plant to 
the distributing building of the company at 145 Glen Ridge Avenue, 
Montclair, Essex County, New Jersey, from whence it was distrib- 
uted on routes running therefrom. All this cream was reclassified 
to II-A (unpriced). One of the sales made on routes was to Auder- 
sacks Confectionery & Luncheon, 509 Bloomfield Avenue, Montclair, 
Essex County (unapproved county). 

(C) The facts comprising subheading (C) under petitioner’s 
Claims Nos. 3 and 4 are as follows: In April 1940, cream from the 
Oxford, New York, plant of Borden’s Farm Products of New Jer- 
sey, Inc., was shipped to the Washingtonville, New York, plant of 
the same company and pasteurized and packaged there and was then 
shipped to the various New Jersey distributing buildings of the same 
company except Montclair, where it was commingled with cream 
received from the Newark, New Jersey, plant of the same company. 
All this cream was reclassified to II-A (unpriced). The following 
specific sales are only a small part of the total sales and movements 
of this cream, but they are listed as representative instances: 
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(1) On routes from the Paterson Distributing building, Passaic 
County (approved county), to Pops Restaurant, 194 Jefferson Street, 
Passaic, Passaic County, New Jersey, and to Home Bakery & Lunch, 
57 East Ridgewood Avenue, Ridgewood, Bergen County (unap- 
proved county). 

(2) On routes from the Newark plant to Clifton Lunch, 287 
Orange Street, Newark, Essex County (unapproved county), and to 
Madora-Patton Restaurant, 414 North Broad Street, Elizabeth, 
(nion County (approved county). 

(3) On routes from the Hackensack distributing building at 163 
State Street, Hackensack, Bergen County (unapproved county), to 
German Noble Drug & Luncheonette, 269 Main Street, Hackensack, 
Bergen County (unapproved county). 

7. On December 8, 1938, Mr. E. M.- Harmon, then market ad- 
ministrator for the order, issued a memorandum to his staff explain- 
ing the procedure to be followed in connection with some questions 
which had arisen concerning the operation of the order. The memo- 
randum reads in part as follows: 


“Following the conference with representatives of the industry on Mon- 
day night, November 26, at which numerous questions concerning the 
operation of the Order were raised, these questions were discussed with 
representatives of the Division of Milk Control of the Department of Agri- 
culture and Markets and with representatives of the Dairy Section in 
Washington. We also submitted a detailed statement covering all of those 
points to both the Albany and the Washington offices. As a result of these 
conferences, statements covering the following points-were made to repre- 
sentatives of the Producer and the Distributor Bargaining Agencies in 
Syracuse on Monday, December 5: 

“7. In Article III, section 1, the question arose as to whether or not, 
when milk is diverted from a strictly fluid receiving station to a separat- 
ing station, and from there on to a manufacturing plant, the manufactur- 
ing plant is a third plant within the terms of the Order, or is the second 
plant where the product moved as cream. The announcement made was 
that the liberal interpretation would be followed, and that where the 
product moved as cream from the separating plant in the above illustra- 


tion, that it might be classified according to its utilization in the second 
cream plant, which may be the third plant through which tbe product 


” 


moved in some form. ... 


8. On February 14, 1940, Mr. S. A. Aldrich of the market ad- 
ministrator’s staff issued the following instructions: to the auditors 
employed in the market administrator's office: 


“We are listing herewith mandatory rules governing the III-D Classi- 
fication: - 

“If milk is shipped as cream from a County plant to another plant out- 
side the Marketing Area, in a County where there is no approved plant, 
then the classification, in the second plant, is III-D; 
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“Or, if made into Ice Cream at that plant, it is III-C 

“Or, if made into Soft Cheese (not cream cheese) it is III-A 

“Or, if made into Butter it is IV-A 

“If it is further moved to another plant (third plant) in a County where 
there is no approved plant, in fluid cream form, the classification is still 
III-D. 

“However, if fluid cream is shipped into a County where there is no 
approved plant and finally finds its way into an Area where there is an 
approved plant, then it is II-A Unpriced and under the same circum- 
stances, if it finally rests in the Marketing Area, it is IIJ-A Priced regard- 
less of how many unapproved plants it passes through. 

“This memorandum is to dispel the theory that if milk strikes the III-D 
Area that it is III-D regardless of the form in which it leaves that plant. 
This is an erroneous theory.” 


91° In December 1938, Mr. E. M. Harmon, then market admin- 
istrator, issued to the Metropolitan Milk Distributors’ Bargaining 
Agency interpretations or answers to questions of the Agency as to 
applications of the provisions of the order. Among the questions and 
answers was the following: 

“5. Also on December 5, 1938, the Agency requested an interpretation 
of the Market Administrator as to whether a handler in the marketing 
area is considered to be a handler outside of the State of New York and 
outside of any county in other states in which there is a plant approved 
for the marketing area. 


“ANSWER:—When a plant is not approved for the marketing area the 
dealer is not considered a handler at that plant.” 


CONCLUSIONS 

Disputes as to statutory interpretation have been with us for 
ages.2. The letter versus the spirit seems to be a never-ending bout. 
Yet nowadays even where the letter wins out over the spirit, con- 
sideration of the statutory purposes is not excluded in adjudication.* 
The interpretation of regulations is a relatively unexplored field 
judicially but, just as in the case of statutory interpretation, the 
spirit or purpose of the regulations,‘ or provision of a regulation, 
should play an important part in arriving at the proper applica- 
tion particularly where the regulation, such as the order here, is 
issued after notice and hearing, and on the basis of evidence at 
the hearing. It is appropriate then, to look at the frame of refer- 
ence for the highly technical problems presented here. 


laBased on document submitted after oral argument but not disputed. This finding used 
instead of statements in stipulation discussed hereinafter in n. 14. 

“Bonner in Lawyers and Litigants in Ancient Athens (University of Chicago Press, 1927), 
p. 104, ascribes part of the litigiousness of Athenians to the vagueness of Athenian laws. 
He quotes Aristotle as explaining the vagueness as due to the “difficulty of attaining perfec- 
tion in framing a law in general terms.” Lowndes in Tax Avoidance and the Federal Estate 
Tax, 7 Law and Contemporary Problems 309 (1940), says “The most skillful d:aftsman can- 
not define with precision the transfers which may be used to avoid a death tax.” 

3See e.g., MacEvoy v. United States, 322 U.S. 102, 107 (1944). 


*Sutherland, Statutory Construction (8d. Edition, Horack 1943), § 4007. 
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The Background 

Order No. 27 was issued, effective September 1, 1938, after 
extensive hearings and argument. The hearings were held upon 
a proposed marketing agreement and order sponsored by the New 
York Metropolitan Milk Producers Bargaining Agency, an asso- 
ciation of producer-cooperatives which included petitioner as a 
member. The proposed marketing agreement and order contained 
the following provisions concerning classification : 


“Article I1I—Classification of Milk 

“Section 1. Milk received by handlers at plants approved by the health 
authorities of any part of the marketing area as sources of supply for such 
area, shall be classified as follows: 

“1. Class I milk shall be all milk which leaves such plant in fluid form, 
except when there is a clear record of use as provided in section 2 of this 
article. 

“2. Class II milk shall be all milk which leaves, or is on hand at, such 
plant in the form of cream,... 

“3. Class III milk shall be all milk which leaves, or is on hand at such 
plant in the following forms: ... 

“(b) Milk separated to contain at least 43 percent butterfat, frozen 
and stored in licensed cold storage warehouses; whole milk, cream, or 
unsweetened condensed milk used in the manufacture of ice cream outside 
New York City; cream, plain condensed milk or homogenized mixtures 
used outside the marketing area, outside of New York State, and outside 
of the following counties: 
















Maryland Vermont Pennsylvania 
Cecil Addison Luzerne 
Bennington Lycoming 
Massachusetts Chittenden McKean 
Berkshire Franklin Mifflin 
Rutland Montour 
New Jersey Northampton 
Bergen Pennsylvania Northumberland 
Burlington Bradford Perry 
Essex Center Potter 
Hudson Chester Snyder 
Hunterdon Clearfield Sullivan 
Mercer Clinton Susquehanna 
Middlesex Columbia Tioga 
Morris Crawford Union 
Passaic Dauphin Warren 
Somerset Erie Wayne 
Sussex Juniata Wyoming 
Union Lackawanna York 
Lancaster 
Warren Lebanon Connecticut 





Litchfield 
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“Sec. 2. In the event that milk is moved in fluid form from a plant 
where it was received from producers, to another plant outside of the 
marketing area, classification of such milk shall be made in accordance 
with the clear record of its movement from, or use at the second plant.” 


Article IV, section 1, proposed a price for Class III (b) milk of 


20 cents per hundredweight above the price for Class III (c) milk, 
or milk used for butter. 

The territory outlined in the TIT (b) proposal was considered 
throughout the promulgation proceedings as the milkshed or pro- 
duction area for the New York metropolitan marketing area. The 
press release issued by the United States Department of Agricul- 
ture announcing the hearings and explaining the proposed market- 
ing agreement and order so indicated. Both the proponents of 
the order and witnesses for the Metropolitan Milk Distributors 
Bargaining Agency, an association of handlers, held the same view. 
In explaining the purpose of this proposal, Mr. J. A. Coulter, a 
director of the Metropolitan Milk Producers Bargaining Agency, 
and then petitioner’s treasurer, said at the hearing on May 16, 
1938, at Albany, New York: 


“These sales (outside milk shed cream price) are principally sales of 
cream in the free cream markets along the seaboard and while the cream 
so sold under this Order would again take the high production costs re- 
sulting from New York inspection, nevertheless, it has to be priced in 
competition with the uninspected product of such free markets and there 
is considerable transportation expense added as compared with its sale 
in the marketing area (tr. p. 246).” 

While in agreemnt for a classification for cream sold in markets 
outside the marketing area and outside the milkshed2 or produc- 
tion area, the Metropolitan Milk Distributors Bargaining Agency 
recommended that the classification be labeled III-D at a price of 
five cents over the price for milk used for butter. Their witnesses 
testified that a price of 20 cents over the butter price was too 
high to permit competition of this cream with other cream in the 
outside markets such as Boston, Massachusetts.6 As is seen from 
the order provisions, Class III-D was set up at a price of 714 cents 
over the butter price. 

Specific evidence on what should be done about cream sold out- 
side the marketing area and the production area and cream sold 
outside the marketing area but within the production area came 
in at the hearings by way of the testimony of J. A. Coulter on 
behalf of the proponents. This testimony was offered as an answer 
to the objections offered previously on behalf of the Metropolitan 
Milk Distributors Bargaining Agency by J. O. Eastlack who pointed 


5J. O. Eastlack, tr. pp. 1078-1085. p. 1832. Distributors Bargaining Agency brief pp. 22, 27. 
°C. B. Roberts, tr. p. 1136. 
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out that there were numerous secondary markets for milk and 
cream in upstate New York and markets in Northern New Jersey 
and that great difficulties would be encountered if fluid milk and 
cream sold outside the marketing area but inside the production 
area were not priced and regulated... Mr. Coulter said: (tr. p. 
1848) 


“The problem of cream sold in outside markets is somewhat different. 
It is to the advantage of all producers in the production area that sales 
of cream in outside markets be continued on any basis during a period 
when there is surplus milk which either eliminates this milk from the 
surplus of the market or returns to the blend a price higher than the 
butter value of milk. The price that can be realized for such sales is not 
such that the handler will be able to sell it if it must carry with it a pro- 
portionate share of the surplus. Milk for fluid cream sales in incidental 
markets should be eliminated from the blend without carrying with it a 
proportion of the surplus. Cream for ice cream sales in the incidental 
markets of the production area and cream sales in free cream markets 
should be priced at a differential above butter. In all cases, however, 
during the months of November and December all milk used for all cream 
should be priced at the regular class 2 price.” (Underscoring supplied.) 





As can be seen from the order provisions, Mr. Coulter’s general 
plan was adopted, namely that “outside” cream was divided into 
two price classes, IIT-A unpriced and TII-D. II-A unpriced means 
that milk was eliminated from the blend and thus was not con- 
sidered a surplus operation which should get the benefit of the 
pooling provisions of the order. TIT-D was a low-priced classifica- 
tion considered as a surplus disposal which was pooled with the 
higher-priced uses of milk. 

At no stage of the promulgation proceeding does there appear 
any recommendation for a change in the territory outlined by the 
enumeration of counties or any claim that the price for cream sold 
in the large urban markets of Northern New Jersey, such as Newark. 
Jersey City, etc., should be lower than the price for cream sold 
within the outlined territory at points more distant from the City 
of New York. As a matter of fact, there was considerable testi- 
mony that such large urban areas are a part of metropolitan New 
York and the “natural” marketing area, and that milk and cream 
distributed in such areas should be subject to the same pricing and 
regulation as milk and cream sold in the more restricted market 
proposed as the marketing area.8 There is no economic reason 
discoverable from the promulgation record or otherwise for any- 
thing but a higher classification and pricing for cream in Northern 
New Jersey than the so-called “outside” cream markets such as 
Tr. pp. 1078-1085, 1798-1813. 


5Tr. pp. 160-164, 956-965, 1007-1017, 1077-1103, 1324-1334. See also brief filed by New York 
Metropolitan Milk Distributors Bargaining Agency. 
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Boston, Philadelphia, ete. 

When the Class III-D provisions emerged in the order issued, 
the list of counties in states other than New York was missing and 
in its place was the language “. . . outside any county in other 
States in which there is a plant which is approved by any health 
authority for the receiving of milk to be sold in the marketing 
area ...”° The only possible conclusion is that the drafters of 
the order believed they were using a short-hand method of describ- 
ing the counties listed in the proposed marketing agreement and 
order. This belief was incorrect because Bergen, Monmouth and 
Somerset Counties had no such plants. And after the order be- 
came effective the only marketing area health authority approval 
for a plant in Essex County, petitioner’s plant in Newark, was with- 
drawn. 

The foregoing description of the events and circumstances lead- 
ing up to the adoption of the III-D provisions shows unmistakably 
that II-A unpriced was intended as the classification for Northern 
New Jersey cream and that there was no intention to allow the 
low-priced II1-1) classification for cream sales in any of the North- 
ern New Jersey counties through which moved the cream in dispute 
in this proceeding. Notwithstanding the promulgation history, the 
administration of the order followed the literal language to the 
extent that deliveries of cream to Essex County and the other un- 
approved counties qualified for I1I-D if it met the plant-movement 
requirements and remained in the unapproved county. 

On March 30, 1940, effective May 1, 1940, the order was 
amended.” Among the amendments were provisions which provided 
new classifications for cream used outside the marketing area. A 
“special cream area” was defined in section 927.1(h) as “the terri- 
tory, with the exception of the marketing area, which lies within 
the boundaries of the State of New York and of the following coun- 
ties in the State of New York and of the following counties in 
the State of New Jersey: Bergen, Essex, Hudson, Hunterdon, Mid- 
dlesex, Monmouth, Morris, Passaic, Somerset, Sussex, Union, War- 
ren.””!1 In section 927.3(d) (4) Class II-C milk was defined as “all 








®*New York Milk”, a document published in August 1938 by the United States Department 
of Agriculture, Agricultural Adjustment Administration, Division of Marketing and Market- 
ing Agreements, Dairy Section, in explanation of the provisions of the order recites that 
Class III-D milk is ‘‘. . . milk furnishing the butterfat for cream sold outside the New York 
milkshed .. .’’ (Emphasis supplied.) 

The amended order appears in 7 CFR 927.0 et seq., 1940 supp. 

Mr. Frank Lent speaking in support of amendments on behalf of the Metropolitan Milk 
Producers Bargaining Agency explained that the intention of the Bargaining Agency in con- 
nection with the original order was to provide an unpriced II-A classification for cream sold 
within the milkshed but outside the marketing area. Hearing October 10, 1939, tr. pp. 103, 
104. When asked by Mr. Sklar, attorney for the Metropolitan Milk Distributors Bargaining 
Agency, Inc., if there was any change in competitive conditions since the issuance of the 
order warranting the amendments sought, Mr. Lent replied: ‘‘Well, that question starts from 
a premise that if that was a correct pricing shown by the promulgation hearing, the Bar- 
gaining Agency took a different position at that time and it takes it now and believes that 
experience developed under the order shows that III-D is too low a price for cream sold in 
Essex County when cream in Hudson County is unpriced II-A.” (Tr. p. 110) 
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milk the butterfat from which leaves or is on hand at a plant 
in the form of cream which is delivered to a purchaser in the 
special cream area, is not moved as cream to a client in the mar- 
keting area or sold in the marketing area, and classification of 
which is not established in some other class.” Under section 927.4 
(a) (g) the minimum price in this classification was established at 
3) cents higher than the Class IV-A price (the minimum price 
fixed for milk used for butter). In section 927.3 (a) (7) Class 
III-C milk was defined in part as“... all milk the butterfat from 
which is delivered as cream to a purchaser outside the special 
cream area which is not subsequently moved back into the special 
cream area or the marketing area.” Under section 927.4(a) (11) 
the minimum price for this classification was established at 11 cents 
higher than the Class IV-A price: 


General Issues 

Petitioner first holds out for the III-D classification for all the 
cream reclassified by the market administrator to IIf-A unpriced. 
II-A unpriced leaves the milk equivalent unpriced and unregu- 
lated. Petitioner claims that the Class III-D provisions are not 
governed by the provisions of section 1 of Article III with re- 
spect to plant movement and that III-D is a special class, that 
the test of eligibility for Class III-D is delivery to the first pur- 
chaser, that delivery to the first purchaser is Claims 1 and 2 and 
part of Claims 3 and 4 was in Newark, Essex County, an unap- 
proved county with whatever happened to the cream thereafter 
being immaterial, and that the first purchasers of the cream in- 
volved in Claims 8 and 4 that was shipped from Belmont, New 
York, to Washingtonville, New York, and then to Borden plants 
in New Jersey, were the Borden plants in New Jersey. Petitioner 
then has a secondary line of argument to the effect that even if 
the Class III-D provisions are controlled by the plant movement 
limitations of section 1, Article III, a large part of petitioner's 
claims should be allowed. Discussion of petitioner's more detailed 
contentions will appear in connection with the discussion of each 


general group of claims. 


Claim No, 1 

Petitioner insists that the cream sold to Philadelphia Dairy Prod- 
ucts Company and delivered “f. 0. .b.” the railroad depot in Newark 
was cream delivered to a purchaser not a handler that qualifies 
for the III-D classification because Philadelphia was not a handler, 
Essex County had no approved plant and Philadelphia was billed 
for the cream and made payment. According to petitioner’s view 
of the situation, it is immaterial that Philadelphia had no fluid 
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cream business in Newark, that the cream was billed and shipped 
“f.o. b.” the railroad depot at Newark indicating further movement 
from that point, and that Philadelphia’s affiliate, Janssen Dairy 
Corporation, picked up the cream and trucked it to its bottling 
plant in Hoboken, Hudson County, an approved plant for New 
York City. These latter facts give to me the essence of the trans- 
action for classification rather than the legal technicalities advanced 
by petitioner. Whether title passed to the cream in Newark is not 
governing. If the III-D provisions were to be controlled by the 
law of sales, I venture that a great deal of cream shipped from 
New York State f.o.b. by carrier to New England and other 
points classified as III-D would have been reclassified III-A un- 
priced by the market administrator under the general principle of 
the law of sales that title passed when delivery was made to the car- 
rier on f.o0. b. sales. In the light of the purpose of the III-D pro- 
visions as shown by the history, at least a minimum requirement 
would seem to be that the shipment should be “for use” in the outside 
area which not only was not the case here, but the facts indicate 
that petitioner either knew or should have known that Philadelphia 
was not to utilize the cream in Newark. I think that Philadelphia 
was merely a conduit for the movement of cream to Janssen, that 
the transaction with Philadelphia was but a formalism, and_ that 
the cream shipped to Philadelphia Dairy Products Company, Ince.. 
was not by virtue of the shipments of cream “delivered” as cream 
to a purchaser... outside any county in other States in which there 
is a plant which is approved by any health authority for the re- 
ceiving of milk to be sold in the marketing area.” 

Disregarding the shipments to Philadelphia, however, does not 
completely answer all questions under Claim No. 1. Janssen’s Grand 
Street plant in Hoboken was the only approved plant for the mar- 
keting area in Hudson County and petitioner hints that since the 


approval was not for receiving milk from producers, but only for 
bottling or handling milk and cream from other plants, Hudson 
County should not be considered an approved county. There is no 
doubt, however, that. at least as to the Grand Street Hoboken 
plant, Janssen was a “handler” under the definition of “handler” in 
Article I, section 1, of the order, and consequently the cream was 
not delivered to a purchaser not a handler. 

Complications, and I am afraid these may be described as “ex- 
quisite,” still remain. Some of the cream was trucked, after process- 
ing and packaging, to other Janssen buildings (unapproved by any 
marketing area health authority) located in Jersey City and Jeffer- 


12°The chameleon word ‘delivery’, as used in the law conveys a wide variety of meanings, 
and the proper scope to be accorded it in a given case depends upon the circumstances in 
which it has been employed.” Commonwealth v. Chalfont, 40 A. 2d, 153, 154 (Pa. 1944). 
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son Street, Hoboken, both in Hudson County, and Carlstadt in 
Bergen County, an unapproved county. Cream was sold from routes 
out of Hoboken to stores in Bergen County and from the Carl- 
stadt building to customers both in approved and unapproved coun- 
ties. Petitioner argues that at least some of this cream is entitled 
to the III-D classification. 

The questions raised by these movements run through petitioner's 
entire case. The starting point in the line of successive questions 
is the relationship of the III-D provisions to those of section 1, 
Article III, laying down the bases for classification. Section 1, 
Article III, specifically prescribes that all milk received from pro- 
ducers shall be classified in the classes set forth in section 2 of 
Article IIT in accordance with its utilization at, or movement from 
the plant where received from producers, with certain specified ex- 
ceptions. It is well established now that, in general, the classifica- 
tion scheme is one on the basis of plant movement rather than ulti- 
mate utilization and that such a scheme is valid. Queensboro Farm 
Products, Inc. v. Wichard, 137 F.(2d) 969 (C.C.A. 2d, 1943); Wad- 
dington Milk Company, Ine. v. Wickard, 140 F.(2d) 97 (C.CLA, 
Yd, 1944). Paragraph 2 of section 2 contains the primary cream 
classification, Class TI-A, and provides that II-A shall be all milk 
the butterfat from which “leaves or is on hand at @ plan? in the 
form of cream, except as set forth in paragraphs 5 and 7 of this 
section.” (Kmphesis supplied.) Paragraph 7 is the III-D classifi- 
cation. Considering the language of section 1 and paragraph 2 of 
section 2, together with the obvious intention of the order to classify 
milk as close as possible to the plant receiving the milk from pro- 
ducers, the conclusion seems inevitable that the IIJ-D classification, 
as is the case with the other classifications, is available only when 
reached within a permissible number of plant movements.“ To 
say otherwise would mean that milk, either as milk or cream. could 
move through any number of plants and still get the III-D classifi- 
fication. Such a view is entirely inconsistent with the purposes and 
the classification scheme of the order. 

We come then to the question as to what plant in a series of move- 
ments must the cream move from in order to attain the ITI-D classi- 
fication. The question is raised in this form rather than in the 
language of either the petitioner or the Branch because I think that 
the order contemplates that the availability of the IITI-D classifica 
tion hinges upon plant movement. Section 1 of Article III says 
that the plant where the milk is received from producers is the 
classification plant with two exceptions as follows: 





Decision on reconsideration in In re Grandview Dairy, Inc., et al., 1 A.D. 522 (1942), with 
respect to a later period involving ILI-D. 
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“Provided, That if milk is moved as milk from any plant outside the 
marketing area where received from producers to a second plant outside 
the marketing area, classification of such milk at the first plant may be 
in accordance with its utilization at such second plant; and provided 
further that, if milk is moved as cream, plain condensed milk or homo- 
genized mixtures from any plant outside the marketing area to any second 
plant, classification of such milk at the first plant may be in accordance 
with its utilization at such second plant.” 


Some of the cream in Claim No. 1 handled by Janssen was re- 
ceived as milk from producers at petitioner’s Horseheads and Mans- 
field plants and some was received from purchasers at feeder plants 
and shipped as milk to the Horseheads and Mansfield plants. So 
that Janssen’s Grand Street Hoboken plant was the second plant 
for some of the cream and the third plant through which the rest 
moved either as milk or cream. For all the milk involved, how- 
ever, Janssen’s plant was the second plant through which the milk 
moved as cream, or the “second cream plant.” Comparing this 
situation with section 1 of Article IIT, it is plain that disposition 
from Janssen’s Grand Street Hoboken plant is not disposition from 
the plant where the milk was received from producers and that 
any III-D claim of petitioner for utilization at or disposition from 
such plant must come under the exceptions. The first exception 
refers to milk moved as milk from the plant where received from 
producers and permits classification on the basis of utilization at 
the plant to which shipped. This is not applicable. We are left 
then with the second exception for consideration. Must this second 
exception be construed to mean that classification can be had on the 
Janssen cream because of what happened after it left the Grand 
Street Hoboken plant, the “second cream” plant? I do not think 
so. In the first place, the promulgation history shows that both 
exceptions were allowed because classification solely on the basis 
of utilization at the receiving plant was considered as too rigid 
because some handlers did not have manufacturing facilities at the 
receiving plant while others did. The first exception permitted 
milk to be classified on the basis of “utilization at” the second plant 
when moved as fluid milk from a plant outside the marketing area 
to a second plant outside the marketing area. The second excep- 
tion, by its terms, seems to provide that cream, plain condensed 
milk and homogenized mixtures might be classified on the basis 
of “utilization at” a second plant either inside or outside the mar- 
keting area when moved in any such form from the plant where 
the milk was received from producers. The products mentioned are 
those which often are processed into other products, such as butter, 
ice cream, etc. The manifest intent was to allow classification on 
the basis of the product which was manufactured at the plant to 
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which the cream, plain condensed milk, or homogenized mixtures 
were shipped. In other words, a change in form was contemplated. 
Unquestionably the classification scheme was designed, among other 
things, to prevent the unnecessary movement of milk and cream. 
When one considers this, together with (1) the use of the words 
utilization at in the exceptions, rather than both utilization at and 
movement from, as is the case with classification on the basis of the 
plant where the milk was received from producers, and (2) the 
continued administrative construction as shown by this and other 
proceedings, it is difficult to give priority to an interpretation that 
a disposal warranting ILI-D classification may take place from the 
second cream plant at which no change in form occurs. The logical 
query arises as to why such an interpretation should prevail under 
the language and the scheme of the order when the cream could 
have been shipped to the outside territory from the first cream 
plant. 

Some confusion has been caused throughout the proceeding by 
an administrative interpretation or policy recited in Finding of 
Fact 9. By this interpretation handlers were allowed to claim classi- 
fication on the basis of utilization at a third plant where milk re- 
ceived from producers at a plant was moved as fluid milk to a 
second plant where it was separated and then moved as cream to 
a manufacturing plant or the second plant through which the milk 
moved as cream. While this interpretation might have a bad time 
passing the “plain language” test of statutory construction, it does 
not impeach the conclusion that III-D disposal cannot come on 
the basis of disposal from the second cream plant. The same con- 
siderations denying III-D disposal on the basis of movement from 
the second cream plant where the milk moved as cream from the 
plant where the milk was received from producers to the second 
cream plant are even more cogent where the milk moved as fluid 
milk to another plant for separation and then moved as cream to a 
third plant or “second cream” plant. And I should emphasize 
the fact that the administrative interpretation has extended only 
to situations in which the cream changed form at the fanufacturing 
plant, or at least, that it has not been the interpretation that Class 
III-D has been available if the manufacturing plant (third plant 
or “second cream” plant) was not located in III-D territory. 

I have referred to the “confusion” raised by the interpretation 
because both petitioner and the Branch seemed to rely upon it. 
The Branch argues that the option of classifying at other than the 
plant where the milk is received from producers is in the market 
administrator. The petitioner claims that the handler has the option 
and that petitioner could pick whatever plant movement would give 
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it the III-D classification. Generally speaking as to classification 
on the basis of fluid milk and products such as cream, butter, ice 
cream, etc., I believe petitioner is correct and that a handler has 
the option of selecting classification on the basis of utilization 
at the plant where received from producers or at the plants per- 
mitted by the exceptions. But, according to my analysis of the 
problems probed here, the order provides for a III-D classification 
on the basis of a III-D movement or disposal not later than from 
the first cream plant. So, none of the cream which moved from 
Janssen’s Grand Street Hoboken plant (whether received originally 
as milk at feeder plants or at Horseheads or Mansfield) meets this 
requirement because the Grand Street plant was the second cream 
plant. 


Claim No. 2 


With the fundamental questions answered under Claim No. 1 
out of the way, petitioner’s entire case under Claim No, 2 rests 
upon an interpretation in December, 1938, by the then market 
administrator, E. M. Harmon. ‘This interpretation is set out in 
Finding of Fact 11. By virtue of this interpretation, petitioner 
says (1) that the movement of cream from its Horseheads and 
Massfield plants to its Newark plant was delivery to a purchaser 
not a handler outside New York State and outside any approved 
county and (2) that any further movements to approved coun- 
ties are immaterial. As was the case with the administrative inter- 
pretation on “second cream” plants, this interpretation also would 
have a slim chance of success with a court wedded to the “plain 
language” ideaology of statutory construction. A mere transfer 
from one of petitioner’s plants to another would not in the ordinary 
usage of the word make petitioner a “purchaser” of the cream. In 
addition, the interpretation pays scant attention to the long-stand- 
ing canon of statutory interpretation that all words used are to be 
given a meaning and effect. By the interpretation allowed, the 
words “not a handler” seem to be read out of the III-D provisions 
in the applicable situation because two qualifying conditions are 
set up, (1) the cream must be delivered to a purchaser in a county 
without an approved plant, and (2) at the same time the purchaser 


14Jn the oral argument, petitioner made much of a statement in the stipulation (tr. p. 33) 
relative to petitioner’s plant at Newark: “The delivery of the cream shipped to such plant 
was not a receipt or purchase by a handler and said delivery was made in an unapproved 
county,” and a similar statement in the stipulation (tr. p. 38) concerning the shipments of 
cream to the Borden Newark plant referred to in Finding of Fact 6 (A) as followss “ 
and cream shipped to such plant would be, in the first instance, delivered to a purchaser in 
an unapproved county who was not a handler with respect to such plant.’’ These statements 
are not stipulations of evidentiary facts but stipulations of legal conclusions. I do not con- 
sider them as binding upon the Secretary in this proceeding (see International Dairy Co. et al., 
3 A.D. 141, 146 (1943)) except to the extent that they depict the administrative practice. 
The question of the binding effect is immaterial, however, because the stipulation and the 
record also show that the administrative practice of permitting III-D extended in general 
only to cream which remained in the III-D territory. 
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must not be a handler. If what was meant was that the purchaser 
should not be a handler with respect to the plant to which the cream 
is shipped, the words “not a handler” are redundant” because if 
delivery is made to a purchaser outside an approved county the 
plant of the purchaser would not be approved. Nevertheless, peti- 
tioner arms itself with this dubious interpretation, but rejects the 
administrative practice or interpretation described in Finding of 
Fact 8 to the effect that cream finding its way from III-D territory 
into an area with an approved plant is II-A unpriced. That inter- 
pretation and this proceeding show that delivery of cream by a 
handler from an approved plant to an unapproved plant in an un- 
approved county has not been administratively considered or inter- 
preted as a delivery for III-) purposes on cream which moves from 
the unapproved plant to an approved county. Allowing the handler 
to call delivery to his unapproved plant in an unapproved county 
delivery to a purchaser within the meaning of the III-D provisions 
is at most a dispensation, a matter of grace and not of right. The 
job of fitting a complex marketing and regulatory scheme to a 
greatly diversified and complicated industry naturally led to diffi- 
culties. In the early stages of the operation of the order interpre- 
tations and rulings were issued by the market administrator, some 
of which can only be described as concessions to handlers, insofar 
as the language of the order is concerned. Such was the interpre- 
tation under which, cream moved to petitioner’s Newark plant could 
be considered IIi-D. Petitioner is not in a position to demand in 
this proceeding a treatment of the movements of cream to its Newark 
plant as qualifying for III-D the cream so moved while at the 
same time insisting that the cream which moved on to unapproved 
counties should not be reclassified II-A unpriced. The interpreta- 
tions are part and parcel of the whole problem and I do not think 
the first interpretation can be insulated off from the second. 

Aside from this view of petitioner's case, the question is whether 
the classification is irrevocably fixed as III-B at petitioner’s plant 
in Newark despite the further movement to unapproved counties. 
This is petitioner’s claim and it relies strongly upon the 1940 amend- 
ments on III-C which specified that cream to meet this classi- 
fication must not “move back” into the marketing area or the spe 
cial cream area. The argument is that this limitation was not 
in the III-D requirements because the amendment presumes an in- 
tent to change the law. 

If the intent of the order were to govern regardless of language, 
there would be no Class III-D available even for the cream per- 


16‘Courts do not favor constructions which make a statute redundant.’ Singer v. United 
States, 323 U.S. 338, 344 (1945). 
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mitted to remain in III-D because, as has been seen, Northern New 
Jersey was considered to be IJ-A unpriced territory. But, at* any 
rate, whatever arguments might be made for a handler who dis- 
posed of cream to a purchaser in Newark presumably for use by 
the purchaser in Newark, are not at hand for petitioner. Peti- 
tioner was engaged in the business of distributing fluid cream in 
both approved and unapproved counties in Northern New Jersey. 
The Newark plant served as a distribution point. Certainly peti- 
tioner in shipping the cream to Newark intended the Newark plant 
to serve that function. As was said in the conclusions under Claim 
No. 1, at least a minimum requirement for III-D is that the de- 
livery be “for use” by the purchaser in the unapproved territory." 
That was not true in the transactions making up Claim No. 2 and, 
save as modified hereinafter, the market administrator was justi- 
fied in reclassifying the cream which moved out into approved terri- 
tory in accordance with the pattern of distribution from the Newark 
plant. 


Claims Nos. 3 and 4 

That part of petitioner’s Claims Nos. 3 and 4 labeled “A” set 
forth in Finding of Fact 6 (A) meets the same fate as petitioner's 
Claim No.2 and for the same reasons. This portion of petitioner’s 
case also rests upon delivery of cream from Borden plants to the 
Borden plant in Newark, New Jersey. Petitioner views the move- 
ment of cream to the Borden Newark plant as delivery to a pur- 
chaser. Under some kind of an arrangement which is not described 
in this proceeding, the milk of petitioner’s members was delivered 
to Borden at receiving plants and thereafter it was Borden milk. 
In relying upon the market administrator’s interpretation that <e- 
livery by a handler to his own unapproved plant in an unapproved 
county would be classified III-D, petitioner is not in a position 
to resist successfully the interpretation that II1I-D is not available 
for the cream which moves on to unapproved counties. ‘Too, the 
Borden Newark plant was a distribution point for fluid cream dis- 
tribution in Northern New Jersey and, as discussed under Claim 
No. 2, there is nothing legally wrong under the order with reclassify- 
ing the cream which moved on from the distribution point to ap- 
proved territory. 

The facts do show, however, that milk was moved in fluid form to 
the Borden Newark plant from country plants, separated into cream 
at the Newark plant, mingled with cream shipped as cream to the 
Newark plant, and thereafter distributed in the manner described 


oF Dal 
_ In the Waddington case, supra, the court referred to III-B, the first part of III-D which 
is in issue here, as “carefully ca: ved-out exceptions from Classes II-A and II-B to allow lower 
rates for certain special and limited uses actually had outside of New York (p. 100).” 
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in Finding of Fact 6 (A). Hence, Newark was the first cream plant 
for this cream and disposition from Newark might be claimed for 
III-D purposes. But the identity of this cream was lost and at any 
rate cream remaining in unapproved territory was allowed IIT-D. 
There is no significant distinction, then, to be made for the milk 
shipped to Newark. 

Before leaving this part of petitioner’s case, it should be noted 
that care was exercised to specify some changes in operation of the 
Borden plants during the period involved. I do not think these 
changes make much difference to this proceeding, and no reasons are 
given as to why they should. Borden Farm Products of New 
Jersey, Inc., is apparently a wholly-owned subsidiary of the Borden 
Company. 

The next category of cream movements in dispute under Claims 
Nos. 3 and 4 is that comprising subheading (B). In this category 
cream was moved from a Borden plant at Oxford, New York, to a 
Borden plant at Washingtonville, New York, and was shipped 
from the Washingtonville plant to a Borden distributing building 
in Montclair, Essex County, New Jersey. Since it was concluded 
under Claim No. 1 that the III-D classification is available no later 
in a series of plant movements than movement from the first cream 
plant, the reclassification to II-A unpriced is upheld because the 
cream was moved, from the first cream plant to the second cream 
plant at Washingtonville within the State of New York. 

Under subheading (C) of petitioner’s Claims Nos. 3 and 4, cream 
moved from Oxford, New York, plant of Borden to the Borden 
Washingtonville, New York, plant and was then shipped to the 
various New York distributing buildings of Borden except Mont- 
clair where it was commingled with milk received from Borden 
Newark plant. The cream was then distributed as shown in Finding 
of Fact 6 (C). Here again the movement from the first cream plant 
was to a plant within the State of New York, namely Washington- 
ville, and accordingly the III-B classification is not available. 


Issues of Discrimination and Lack of Uniformity 

Petitioner claims that the reclassifications lack uniformity and 
are inconsistent. It points to the failure in Claims Nos. 3 and 4 
of the market administrator to go beyond the Washingtonville 
plant and follow the cream into unapproved counties whereas in 
Claim No. 2 and parts of Claim No. 2? the cream was followed be- 
yond the plant in the unapproved county to distribution in approved 
counties. This lack of uniformity is due to the requirements of the 
order as we have found them to be in the discussion and conclusions 
under each of the claims. 
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Petitioner also complains of the bases of reclassification in Claim 
No, 2 and (A) of Claims Nos. 3 and 4. These complaints are to 
be evaluated against the precarious status of any movements by 
petitioner or Borden to Newark as constituting deliveries to a 
“purchaser.” If we were to decide and hold that such deliveries did 
not qualify, movement from the Newark plant would be irrelevant 
and all the cream II-A unpriced because Newark for most of the 
cream was the second cream plant. But looking at what was done 
by the market administrator, it is seen that (1) deliveries on routes 
from Newark to stores and restaurants located in approved counties 
were reclassified in the case of petitioner’s Newark plant under 
Claim No. 2 but not Borden’s Newark plant under (A) of Claims 
Nos. 3 and 4, (2) cream sold either from the platform of petition- 
er’s Newark plant, shipped baggage express or delivered on routes 
from the plant, to dealers or sub-dealers whose places of business 
were in approved counties was reclassified although some of the 
customers of the dealers or sub-dealers were located in unapproved 
counties, (3) under Claim No, 2 cream purchased by Janssen was 
reclassi ied when the Janssen plant from which it was distributed 
was located in an approved county although some of Janssen’s cus- 
tomers from these plants were located in an unapproved county, and 
(4) under (A) of Claims Nos. 3 and 4 cream distributed from Bor- 
den branches in approved counties was reclassilied although some of 
the customers were located in unapproved counties and cream dis- 
tributed from Borden branches in unapproved counties was_ not 
reclassified although some of the customers were located in approved 
counties. 

The general plan thus appears to be one of reclassification where 
the distribution plant of the purchaser from petitioner (Claim No. 
2) or the distributing Borden branch ((A) of Claims Nos. 3 and 4) 
was located in an approved county. Technical considerations of where 
title to the cream passed are not controlling and I do not see any- 
thing terribly unreasonable or discriminatory about the plan which 
apparently was based upon the administrative impracticability of 
searching out the location of each individual customer, The argu- 
ment as to discrimination among handlers doesn’t come through 
very clearly because petitioner is the handler responsible for the 
milk under Claim No. 2 and also primarily responsible under (.\) 
of Claims Nos. 3 and 4. What the dealers and sub-dealers paid 
petitioner for the cream has not been divulged. 

I agree with peitioner on one point, however. There is an incon- 
sistency in the fact that cream on routes from petitioner’s Newark 
plant to customers such as stores, as distinguished from dealers and 
sub-dealers, was reclassified when the customer was located in an 











rece 


(ERE SF St OST RRR RIN Re: 


peer 


ae nee er RENOIR 





In re DAIRYMEN’S LEAGUE COOPERATIVE ASS'N, INC. 5 A.D. 171 


approved county. This was not done in the case of sales to res- 
taurants on routes out of Borden’s Newark plant as found in Find- 
ing of Fact 6 (A). Even though, as we have observed, the case for 
any III-D classifications in Northern New Jersey is not a strong one 
from the promulgation history standpoint, and particularly for 
handlers distributing in Northern New Jersey, this inconsistency 
should be removed. Taking the situation as we find it, that is with 
no reclassification to II-A unpriced for cream going out on routes 
from Borden’s Newark plant to customers such as stores and _ res- 
taurants located in approved counties, the same privilege should be 
accorded petitioner under Claim No. 2. 


Ruling on Admissibility of Schedule A, Exhibit 1 


Petitioner objects to the portion of the determination of January 
22, 1944, indicating that a hearing should not be held on those 
matters alleged in the petition which could have been presented at 
% hearing looking to the promulgation of an order or amendment. 
Akin to this objection is petitioner’s dissatisfaction with the ruling 
of the presiding officer excluding as irrelevant Schedule A of Ex- 
hibit 1 attached to the stipulation. Schedule A contains 13 columns 
of cream prices for the period in controversy headed 


N. Y. C. Contract Price 

N. Y. C. Inspected Open 

N. Y. Manufacture Surplus 
Uninspected Open 

Newark Approved 

Philadelphia Open 

Phila. Quotation Uninspected Open 
Phila. Quotation Newark & N. J. Approved 
Western Cream at Newark 

Cream Pr. Based on Class 2C 
Cream Pr. Based on Blend 

Cream Pr. Based on Class 3D 
Boston Weighted Average 


Petitioner argues that Schedule A shows that the Class III-D 
price was closer to the market prices for the cream in question than 
the market administrator’s uniform price. From this premise, 
petitioner goes on to contend that a II-A unpriced classification for 
the cream forces petitioner to pay the producers of the milk-equiva- 
lent less than the uniform price, which is impractical, or, to suffer 
un out-of-pocket loss on the gream in paying producers the uniform 
price. Petitioner argues also that unless III-D is considered the 
appropriate classification for the cream, the cream would have been 
forced into butter at a price to producers lower than III-D.  Pe- 
titioner says that the reclassification results in injustice and hard- 
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ship to petitioner, that the excluded evidence is necessary or de- 
sirable to arrive at an “equitable interpretation” of the act and that 
section 8¢(5)(C) of the act requiring that “. . . the total sums paid 
by each handler shall equal the va/ue of the milk purchased by 
him... .” (emphasis supplied) necessitates consideration of the 
evidence and a decision that III-D rather than II-A_ unpriced 
should be the classification. 

The Queensboro and Waddington cases supra. held that a classi- 
fication scheme based upon plant movement, or utilization at a 
plant, is valid regardless of the ultimate “value” realized by the 
handler from the milk. So it is legally possible for a handler to be 
liable for a classification and pricing higher than the value of the 
ultimate use to which the milk is put by the handler. Tnevitably, 
then, petitioner’s attempt to get in the evidence on the ground that it 
must come in and must lead to a TIT-D classification, because such 
was the “value” of the milk to petitioner, must fail. 

The net effect of petitioners arguments for the admissibility of 
this evidence is that there should have been no II-A unpriced classi- 
fication for Northern New Jersey counties, 3ut the order did 
provide such classification for-cream and also a Class T unpriced 
for fluid milk sold outside the marketing area. The theory was 
that such cream and milk should not be priced and pooled but 
should carry its share of surplus production. Because some changes 
in the order were made in 1940 as desirable because of experience 
does not mean in this proceeding that evidence should be received 
to arrive at what the order should have provided in 1938. The 
order has been amended numerous times since its inception. This 
is a quasi-judicial proceeding and the petitioner’s offer of evidence 
does not show that as fo it an interpretation of IT-A unpriced is 
invalid and must be rejected. The only evidence offered is general 
in nature consisting of market prices. 

There remains for consideration petitioner’s reference to the 
doctrine of “equitable interpretation” of statutes and the hardship 
and inequities suffered hy petitioner as a result of the reclassifica- 
tions. Our concern here is with interpretation of the order, a regu- 
lation, since it has been concluded that petitioner’s invocation of 
section 8c(5)(C) of the act is not persuasive. In these days, “equi- 
table interpretation,” “equitable construction” and the “equity of the 
statute” refer to the expansion or contraction of the literal terms of a 
law to accomplish what the court coysiders the legislative intent.” 
The “equitable interpretation” of the ITI-D provisions would not 
seem to offer much comfort to petitioner. If this doctrine shoul 


Resort to the policy of the law may be had to ameliorate its seeming harshness or to 
qualify apparent absolutes ...” Markham v. Cabell, 66 Sup. Ct. 193, 195 (1945). See § 6002, 
Sutherland, supra n.4. 
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prevail over the language of the III-D provisions, no counties in 
Northern New Jersey would qualify for ITI-D and, if applied only 
to Essex County, the doctrine might be invoked to bar III-D for 
Essex County since this county did have an approved plant at the 
{ime the order was issued. 

The hardship and inequity contentions are not potent. Petitioner 
has not shown its actual situation. Merely because it was not 
permitted to retain the benefits of the low-priced III-D classifica- 
tions in its pooling account is not enough to establish such treat- 
ment as amounts to illegality. On this score and on petitioner’s 
other pleas for the admission of Schedule A, it must not be over- 
looked that some handlers, including petitioner, had the opportunity 
to sell unpriced fluid milk in Northern New Jersey which led to 
the charges considered in United States v. Roch Royal Cooperative, 
Ine., et al., 307 U. S. 583, 565 (1939), that higher prices to such 
handlers for fluid milk sales in New Jersey over New York, per- 
mitting blending of proceeds from sales inside and outside the 
marketing area, was discrimination against handlers selling only in 
New York, Petitioner’s assumption that each item of milk products 
classified must allow for a profit on that item may be germene to a 
promulgation proceeding, but, in the light of the picture shown by 
this proceeding,.even if petitioner’s offered evidence did show an 
“out-of-pocket” loss, I do not think the evidence would be material. 
As to the claim that withdrawal of I1I-D means the cream would 
have gone into butter, that is highly speculative. ‘Petitioner has 
inany outlets for milk and milk products. 

I conclude that there is nothing invalid about the determination 
and that Schedule A was irrelevant and inadmissible in this pro- 


veeding. 


Ruling On Motion to Strike 

Petitioner asked that certain parts of the brief filed by the Branch 
be stricken as impertinent and scandalous in that petitioner was 
accused of engaging in a scheme to evade the order with consequent 
disadvantage to producers. It attached to its motion a photostatic 
copy of a newspaper article on the allegations in the brief. 

The statements on page 19 and in the first full paragraph on 
page 27 that petitioner complains of say in effect that the purposes 
of the act and the order will be frustrated if petitioner prevails. 
These are the usual, if sometimes overworked, contentions made in 
defense of administrative interpretations and regulations, How- 
ever, T consider them within the legitimate scope of argument. 


As to the remaining portions of the brief objected to, [ agree with 
petitioner that they should be deleted. The reference to cooperative 
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payments to petitioner is out of place because if petitioner’s activities 
in issue here amount to a shirking or a dilution of the obligations to 
producers for which it was receiving cooperative payments, the 
forum for such charges is a proceeding to revoke the payments. 
What we are concerned with in this proceeding is the proper inter- 
pretation and application of the order to a handler, whether coopera- 
tive or proprietary. 

The answer to the motion to strike states that no reflection upon 
the integrity of petitioner was meant in the remarks that petitioner 
Says are accusations of an intent or scheme to evade the order to 
the detriment of producers. Presumably, then, the brief meant to 
discuss “the slippery subject of “avoidance” rather than “evasion.” 
What is avoidance, what is legal avoidance, and what is illegal 
avoidance, are perhaps the most perplexing problems in govern- 
mental regulation and judicial control thereof. 

From what has been seen of the issues in this proceeding, it can 
hardly be said that the order provisions applicable were pellucid. 
Certainly there was room for honest differences of opinion on inter- 
pretation and application. That petitioner, as any other handler 
could, sought to get what it considered its rights as a handler under 
the language used in the order is not properly to be described, in 
my opinion, as an “evasion.” Ordinarily, no harm might be done 
by such a characterization in argument. In this case, however, pe- 
titioner is a cooperative association of producers and, at the same 
time, is in the market place as a dealer. It has more than once come 
to our attention in matters under the act that such operating co- 
operatives are in a delicate and vulnerable situation in their rela- 
tionships to producers and this is shown again by the events dis- 
closed by petitioner’s motion to strike. Petitioner’s motion to strike 
is granted except as to the statements on page 19 and in the first 
full paragraph on page 27, 


ORDER 


In view of the foregoing, the relief requested is denied and the 
petition is dismissed except that, as decided in the Conclusions under 
the heading “Issues of Discrimination and Lack of Uniformity”, 
petitioner is entitled to the III-D classification for the milk equiva- 
lent of the cream described in Finding of Fact 5 (A)(1) that left 
petitioner’s Newark plant on routes to stores in approved counties. 


The field of taxation seems to have given birth to most of tha published material on the 


subject. See e.g., Rudnick, The Problem of Personal Income Tax Avoidance, 7 Law and Con- 
temporary Problems 243 (1940), who cites with approval Mr. Justice Holmes in Britten v. 
Wisconsin, 240 U.S. 625, 630 (1916), ““‘We do not speak of evasion, because, when the law 


draws a line, a case is on one side of it or the other, and if on the safe side is none the worse 


legally that a party has availed himself to the full extent of what the law permits. When an 
act is condemned as an evasion what is meant is that it is on the wrong side of the line indi- 
cated by the policy if not by the mere letter of the law.”’ 
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(A. D. 1167) 


In re St. JosepH Stock YARDS CoMPANYy. P&S Doc. No. 298. Decided March 
3, 1946. 
Suspension of Rates—Prescription of Temporary Rates 


The provisions of the order of January 28, 1946, and all prior orders herein 
prescribing rates and charges for feeding livestock ordered suspended 
until further notice, and during the time such orders are suspended, cer- 
tain temporary rates are prescribed for respondent. 


Mr. John J. Curry for Production and Marketing Administration. Tocker, 
Todd, Donoho, Dillon and Sellers of Washington, D. C. for respondents. 


Decision by Thomas J. Flavin, Judicial Officer. 


SUPPLEMENTAL ORDER 

On January 22, 1946, the respondent filed a petition for modilica- 
tion of the order of July 31, 1945, requesting certain increases in its 
rates and charges from those prescribed therein. In its answer to 
the petition for modification, the Livestock Branch, Production and 
Marketing Administration, has recommended that, pending the 
further order of the Judicial Officer, respondent be permitted to 
publish and file an amendment or amendments to its tariff establish- 
ing the rates and charges requested by respondent in its petition for 
modification filed on January 22, 1946, 

The Livestock Branch, Production and Marketing Administra- 
tion, has further recommended that the provisions of the order of 
January 28, 1946, and all prior orders herein prescribing rates and 
charges to be assessed by respondent for yarding and feeding live- 
stock, be suspended until further order, and that the respondent be 
required to continue to file the reports required to be filed under the 
terms of the stipulation of April 13, 1942, as modified, and also, that 
the terms of the order granting such increase in respondent’s rates 
and charges may be modified, without further hearing. 

Accordingly, the provisions of the order of January 28, 1946, 
and all prior orders herein, prescribing rates and charges for yard- 
ing and feeding livestock are hereby suspended until further order. 

During the time the orders heretofore entered are suspended, the 
respondent shall not publish, file, assess, or collect rates and charges 
for yarding and feeding livestock other than those requested in its 
petition filed on January 22, 1946, which are as follows: 


Yardage Rates Sought 
Contig = TI: kes Seen a cee ean ee -- 49¢ 
NNO = ascii es wach waa ee 56¢ 
ME i ca scscca kg stcseapnen cased zoe ee ile ca 25¢ 
Mesaic. (Com, Dit:) ~. 2s. ccscseccculinn 25¢ 
eens... COORIUEY sii oe one ema 7¢ 


Calvek ROM, «ascites ce saci a re tcanceeee Oe 
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WEE oo oe i oe sae sabeaemen 41¢ 
RORNOE oo a emer eea senw ene 12¢ 
Bassin COM, TW.) ocncuccscconSecuse 18¢ 
Rebelo CROMOCE) cxieececcccunewcceces 4¢ 
as ba eae 18¢ 
NO a le ees 18¢ 
ES. Ss te i eee eee 8¢ 
Beskia (Com: Biv.) 2. oe ccseueccesnce 8¢ 
RES CORIO) ce ere oe 2¢ 
B60 BOD ous as eese cso sce seen cccccaann 11¢ 
WHO, hs ile ecunanen I areas eee 15¢ 
eG... <- aunt a aes eae enine mae aes 13¢ 
PEGE. cc ciecanas Se eae 12¢ 
WOMEN Sidi Sash eux dadenamaceseusaae 1l¢ 
ORE oo cetacean clea ose i ere ls 6¢ 
Reena TOO: Te). Sc ceceecessceuc 6¢ 
mae CUOMO) oo en 2¢ 
UNI. eh er 39¢ 
& IN ce Se a 45¢ 
Mules 
Feed 
PERI B NINE oo ih ae ee ge 65¢ cwt. 
PR a Sk sas reese 65¢ ewt. 
a ee De ee ee 55¢ bu. 
MS isa sv cscs la dlc oe re amen aw 25¢ bu. 
RN oii So eieccience adic we cee we nee 40¢ bale 
NN URI seal a a 80¢ cwt. 


The respondent shall give at least ten days’ notice to the public 
of any change in its schedule of rates and charges before the effec- 
tive date thereof. 

The respondent shall continue to file the reports which it has been 
filing under the terms of the stipulation of April 13, 1942, as modi- 
fied. The rates and charges prescribed by the terms of this order 
may be modified at any time, without further hearing. 

Copies hereof shall be served upon the respondent by registered 
mail or in person, and upon the Production and Marketing Ad- 
ministration. 
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(A. D. 1168) 


In re Houston LivestocK COMMISSION COMPANY. P&S Doc. No. 1698. Decided 
March 14, 1946. 


Order Re Reopening of Proceeding 


Order granting request of the Livestock Branch, Production and Marketing 
Administration, for an additional 15 days in which to reopen the pro- 
ceeding in the event an analysis of respondent's accounts and records 
should disclose that respondent has not complied with the provisions of 
the prior order. 


Mr. John B. Poindexter for Livestock Branch, Production and Marketing Ad- 
ministration. Houston Livestock Commission Co. of Houston, Texas, re- 
spondent. Mr. John J. Murray, Examiner. 


Decision by thomas J. Flavin, Judicial Officer. 


ORDER 

On December 14, 1945, an order was issued in this proceeding 
which, among other things, provided that the Production and Mar- 
keting Administration could reopen the proceeding within 90 days 
in the event that a later investigation should disclose that respondent 
had not restored working capital deficit or had not established a 
“shippers’ proceeds” account. On March 14, 1946, the Livestock 
Branch, Production and Marketing Administration, through its 
attorney, filed a petition stating that its representatives had made a 
reaudit of respondent’s accounts and records, and the partial report 
received from the representative who made the audit indicates a 
deficit in respondent’s working capital. Pending receipt of a com- 
plete report of the audit, the Livestock Branch has requested that 
leave to reopen the proceeding be extended an additional 15 days. 


ORDER 
Accordingly, the Livestock Branch, Production and Marketing 
Administration, is granted an additional 15 days in which to re- 
open the proceeding in the event an analysis of the audit of  re- 
spondent’s accounts and records should disclose that respondent has 
not complied with the provisions of the order of December 14, 1945. 


(A. D. 1169) 


In re St. JoSePpxH Stock YARDS ComPANY. P&S Doc. No. 298. Decided March 
15, 1946. 


Rates and Charges—Extension of Provisions of Prior Order 


Provisions of the order of July 31, 1945, are continued in effect until Mareh 
23, 1946. 


Mr. John B. Poinderter for Livestock Branch, Production and Marketing Ad 
ministration. Mr. Tocker, Todd, Donoho, Dillon & Sellers for respondent. 
Mr. John J. Curry, Examiner. 


Decision by Thomas J. Flavin, Judicial Officer. 
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AMENDED SUPPLEMENTAL ORDER 

On March 13, 1946, a suppplemental order was issued authorizing 
respondent to apply at its stockyard a schedule of charges for yard- 
ing and feeding livestock, provided respondent gave at least 10 days’ 
notice to the public before placing the schedule in effect. A prior 
order, dated January 28, 1946, authorized the continuation of certain 
temporary rates hitherto authorized by an order, dated July 31, 1945, 
until March 15, 1946, which order included the suspension of basic 
rate orders issued in 1934, 1936, and 1938. 

Since the temporary rates provided by the order of July 31, 1945, 
expire on March 15, 1946, which is before notice required by the 
order of March 13, 1946, can be given, the rates provided in the 
order of July 31, 1945, are hereby extended until March 23, 1946. 


(A. D. 1170) 


D. E. Coste v. NATIONAL LIvEsTOCK COMMISSION CoMPANY, INC. P&S Doc. No. 
1719. Decided March 21, 1946. 


Dismissal—Evidence—Failure to Sustain Burden of Proof 


Upon the facts disclosed by the record, the complainant failed to sustain the 
burden of proof that complainant's cow had not been sold for the fair 
market value by respondent, and therefore, petition is dismissed. 


Mr. D. E, Coble, complainant. Cantey, Hanger, McMahon, McKnight & Johnson 
of Fort Worth, Texas, for respondent. Morris C. Hankins, Examiner. 
Decision by Thomas J. Flavin, Judicial Officer. 


PRELIMINARY STATEMENT 

On August 29, 1945, the complainant, D. FE. Coble of Chico, Texas, 
tiled a complaint under the Packers and Stockyards Act, 1921, as 
amended (7 U.S.C. 1940 ed. 181 ef seg.), against National Livestock 
Commission Company, Inc., a market agency engaged in the busi- 
ness of buying and selling livestock on a commission basis at the 
Forth Worth Stockyards. The complainant seeks reparation in the 
amount of $34.62. The claim for reparation arises out of the sale 
by the respondent of one Jersey-Durham cow belonging to com- 
plainant and consigned to the respondent for sale. The complainant 
alleges that the respondent sold the cow at 7-% cents per pound, 
whereas the market value of the cow was 10-34 cents per pound. 
The cow weighed 920 pounds, and the difference between the actual 
sale price on a cow of that weight and the market value, as alleged 
by the complainant, is the amount claimed, less, of couise, trucking, 


commission, and service charges. 
After service of the complaint, the respondent filed an answer 
objecting to the jurisdiction of the Secretary of Agriculture on the 
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ground that the Packers and Stockyards Act made no provision for 
a hearing on a claim not involving rate charges or discriminatory 
practices. The respondent’s answer also denied the allegations of the 
complaint and alleged that the sale of the cow was at the highest 
market price obtainable at the time and place of sale. Both parties 
requested an oral hearing before an examiner. 

The exception to jurisdiction was overruled by the examiner prior 
to hearing on the basis of the provision of Sections 307 and 309 of 
the Packers and Stockyards Act. This ruling was clearly correct 
under the act and the rules of practice. 

At the hearing, the complainant testified that the cow in question 
had been corn-fed for about seven months prior to the time the cow 
was trucked to the market for sale, and this evidence is not contro- 
verted. The cow had been milked until January and was bred the 
last of February. The complainant contends that a cow in that 
condition and so fed had been improperly graded and sold as a 
cutter cow, whereas, she should have been graded and sold as a 
medium grade beef cow. However, the evidence fails to support 
the complainant in this respect. In addition to the complainant’s 
own judgment as to the grading and value of the cow, he relies on 
un offer he made sometime after the sale by letter to the respondent 
in which it was stated that the cow had not been sold for the fair 
market price and in which the complainant offered to pay the re- 
spondent a bonus of $20 for another cow of equal quality. The 
failure to except to such statements or to accept such an offer cannot 
be considered an admission by the respondent of the statements made 
by the complainant and upon which the offer was predicated. 

The respondent’s evidence, unchallenged by complainants, shows 
that three bids had been obtained on the cow from buyers for three 
large packers, and that the highest bid of 7-4 cents per pound was 
accepted. Moreover, the trucker for complainant, who was also 
a cattle buyer, and the salesman for respondent were both qualified 
us expert witnesses, and testified as to the condition of the cow at the 
time of sale and stated that the cow had been properly graded and 
was sold for the fair market price. 

The market report on the day of sale discloses that common and 
medium cows sold at $9.00 to $11.00 per c.w.t.; cutters at $7.75 to 
$8.50; and canners at $6.00 to $7.50, 


FINDINGS OF FACT 
1. The complainant, D. EK. Coble, is an individual, whose address 


is Chico, Texas. 
2. The respondent, National Livestock Commission Company, Ine., 
is registered under the Packers and Stockyards Act as a market 
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agency, and, at all times material herein, was engaged in the busi- 
ness of buying and selling livestock on a commission basis at the Ft. 
Worth Stockyards, Texas, duly posted by the Secretary of Agri- 
culture as a stockyard within the meaning of the Act. On June 1, 
1945, complainant consigned a Jersey-Durham cow to respondent 
for sale. The cow weighed 920 pounds and was sold by the respon- 
dent, after obtaining three bids from well known packers, for 7-14 
cents per pound, The sale netted the complainant the sum of $64.28 
after deduction of the usual charges. 

3. The complainant’s cow was sold by the respondent for the fair 
market value thereof. 

4. The complaint was filed within the 90 days from the date the 
cause of action accrued. 

CONCLUSIONS 

The record reflects no reason why the complainant’s judgment as to 
the value of the cow should be accorded greater weight than that of 
the two witnesses for respondent. This would have to be done if the 
complainant were to prevail in this proceeding. The complainant 
has failed to sustain the burden of proof which rested on him in this 
proceeding. 

ORDER 

The complaint against respondent is hereby dismissed. Copies 
hereof shall be served upon the parties by registered mail or in 
person. 


(A. D. 1171) 


In re Sioux City Stock YArps CoMPANy. P&S. Doc. No. 425. Decided March 
26, 1946. 


Order on Petition for Modification of Prior Rate Order—Waiver of 
Usual Notice 
The yardage rates which were in effect at respondents’ yards immediately prior 
to order of March 6, 1945 are restored until further order, effective on one 
day’s notice since the rates prescribed in this order are already in effect. 


Mr. John B. vovnaerter for Production and Marketing Administration. Tocker, 
Todd, Donoho, Dillon and Sellers of Washington, D. C. for respondents. 


Decision by Thomas J. Flavin, Judicial Officer. 


SUPPLEMENTAL ORDER 
On June 26, 1945, the respondent filed a petition for modification 
of the order of March 6, 1945, requesting that the yardage rates and 
charges effective at respondent's yards prior to the promulgation of 
said order be restored, and further, that a formal hearing be in- 
stituted to investigate, de novo, respondent’s existing rate structure. 
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On September 20, 1945, the respondent filed a supplemental petition, 
supplying additional data in support of its petition filed on June 26, 
1945, and requested that, pending an analysis and study of said data 
by representatives of the Livestock Branch, Production and Market- 
ing Administration, an order be entered reinstating the rates and 
charges in effect at respondent’s stockyard prior to March 6, 1945. 
Upon the recommendation of the Livestock Branch, an order was 
entered on September 28, 1945, reinstating the rates and charges 
which were in effect prior to the order of March 6, 1945. 

On March 12, 1946, the Livestock Branch filed a further answer 
to the petitions for modification filed by respondent on June 26, 
1945, and September 20, 1945, recommending, among other things, 
that the yardage rates which were in effect at respondent’s yards 
immediately prior to order of March 6, 1945, be restored pending 
the further order of the Judicial Officer. 

Accordingly, it is ordered that the provisions of the order of 
March 6, 1945, and all prior orders thereto, prescribing rates and 
charges to be assessed by respondent for yvarding and feeding live- 
stock shall be and they are hereby suspended until further order 
herein. 

Until further order, the respondent shall file and publish its 
schedule No. 11 setting forth the following rates and charges for 
varding, feed and bedding at its stockyards. 


Yardage 
Cattle Calves Hogs Sheep Horses 
and and 
Goats Mules 
Received by vehicle or on foot__-_-_-- 43¢ 28¢ Ihe 10¢ 50¢ 
Received by rail —..<-.-<-.---..-:. Sid 25¢ 12¢ T¢ 19¢ 
Resold or reweighed for purposes 
OW SUN epee sees eh 17%4¢ 11164 6¢ 3%¢ - 
Shipments direct to packers____-_--- 1714%4¢ 111%4¢ 6¢ 316¢ --- 


Feed and Bedding 
Prairie Hay Current market price f.o.b. stockyards, plus 55¢ per ewt. 


Alfalfa * = - . stockyards, plus 55¢ per ewt. 
Corn "7 = S ” stockyards, plus 40¢ per bu. 
Oats - . " = stockyards, plus 25¢ per bu. 
Bedding 

(Hay orStraw) “ “ - ne stockyards, plus 35¢ per bale 


In view of the fact that the rates herein prescribed are already in 
effect, the usual notice is waived and the schedule may become ef- 
fective on one day’s notice. 

The respondent shall continue to file the reports which it has been 
filing under the provisions of the order of November 6, 1937, The 
rates and charges prescribed by the terms of this order may be modi- 
fied at any time without further hearing. 
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Copies hereof shall be served upon the respondent by registered 
mail or in person, and upon the Production and Marketing Admin- 
istration. 


(A. D. 1172) 


In re UNIon Stock YArps ComMPpANy or OMAHA, Lrp. P&S Doc. No. 344. De- 
cided March 27, 1946. 


Suspension of Rates—Prescription of Temporary Rates— 
Supplemental Order 


Provisions of the order of March 1, 1933 (as modified by the order of October 
15, 1987) ordered suspended until further order, and temporary rates, 
lower than those requested by respondent on December 6, 1946, ordered 
into effect pending final determination of the matter. 


Mr. John J. Curry for Production and Marketing Administration. Union Stock 
Yards Company of Omaha, Ltd., Respondent. 
Decision by Thomas J. Flavin, Judicial Officer. 


SUPPLEMENTAL ORDER 
On December 6, 1945, the respondent filed a petition for modifica- 
tion of the order of the Acting Secretary dated March 1, 1933 (as 
modified by a supplemental order dated October 15, 1937), request- 
ing permission to make changes in its vardage charges, as follows: 


Cattle Calves Hogs Sheep Horses & Mules 
From To From To From To From To From To 
Sg | a i 48 68 30 42 17: (265 12 18 48 68 
Is 10 58 28 40 14 22 9 14 40 68 
Ol | 20 29 14 20 4 i 5 7 se a 
Reweigh __-____ 20 29 14 20 1 5 7 Bk ae 


In support of its petition, respondent submitted a large number 
of exhibits reflecting its operating costs, which purport to show, 
among other things, that since the present rates were established 
respondent’s labor wage rates have increased very materially, and 
that it requires additional revenue to meet such costs. 

The Livestock Branch, Production and Marketing Administra- 
tion, filed an answer stating that upon receipt of the petition it pro- 
ceeded to make an analysis of the data submitted and assigned ac- 
countants to audit such of the respondent’s records and accounts 
as was necessary to verify the information furnished. The answer 
stated that the audit: has not yet been completed but that on the 
basis of the information submitted it was the view of the Livestock 
Branch that respondent is entitled to some increases in its yardage 
rates to meet increased operating costs. The answer stated further 
that the respondent has expressed its willingness to accept rates 
lower than those requested pending final determination of the 
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charges and the answer contained a schedule of recommended charges 
below those requested but above the charges presently in effect. 

The recommended schedule is adopted and, pending final disposi- 
tion of the petition for modification, all prior orders herein with 
respect to vardage charges are suspended and the respondent shall 
publish and file an amendment or amendments to its tariff estab- 
lishing the following yardage charges: 


Cattle Calves Hogs Sheep Horses & Mules 


be ie eee ee 55¢ 35¢ 20¢ 15¢ 50¢ 
| ecient aes 45¢ 30¢ 15¢ 10¢ 40¢ 
BEER oe 22¢ 15¢ 7¢ 5¢ meg 
MOWGI. 2204 Sob 22¢ 15¢ T¢ 5¢ ae 


In view of the necessity for relief shown by respondent, respondent 
may make the charges effective on one day's notice. 


(A. D. 1173) 


In re Sv. Louis NATIONAL StocKkyARDS CoMPANY. P&S Doc. No. 1246. Decided 
March 29, 1946. 


Rates and Charges—Books and Records 


Pending a final determination of other questions involved in this general in- 
quiry into respondent’s rates and charges, respondent ordered to keep 
such accounts, books, and records as will fully disclose all transactions 
involved in its business, including (1) a property account, (2) repair 
account, and (3) income and expense account. 


Mr. John S. Griffin for Production and Marketing Administration. Messrs. 
W. M. Borders, of Kansas City, Missouri, and Mr. Frederic P. Lee, of Wash- 
ington, D. C., for respondent. Baker, Lesemann, Kagy, Wagner, of East 
St. Louis, Illinois, for 95 dealer-intervenors. Tocker, Todd, Donoho, Dil- 
lon & Sellers, of Washington, D. C., for American Stockyards Association, 
Intervenor. Mr. John J. Curry, Examiner. 


Decision by Thomas ie Flavin, Judicial O flicer. 


PRELIMINARY STATEMENT 


In this proceeding under the Packers and Stockyards Act, 1921 
(7 U.S.C. 181 ef seg.), an order was issued on December 7, 1948 
(2 A.D. 664), prescribing rates to be charged by the St. Louis 
National Stockyards Company, the respondent, and ordering it to 
keep adequate records. That order, which for convenience we shall 
call the basic order, has been stayed for various applications, 


interventions, further hearings, etc. See 2 A.D. 748; 3 A.D. 6, 


253, 262; 4 A.D. 311, 547, 739. A tentative order containing pro- 


me. 


posed modifications of the basic order was issued on November §&, 
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1945. In exceptions to this tentative order, complainant requested 
that an order on books and records be issued now, without awaiting 
determination of other issues involved in the proceeding. No ob- 
jections to this request have been filed, nor were any stated at the 
oral argument held before me on March 15, 1946. 

A single paragraph of the basic order, given three numbers, 267, 
288, and 289, contains findings on books and records. It is substan- 
tially the same as the findings on this subject proposed in the tenta- 
tive order which preceded the basic order, to which proposed findings 
respondent did not except. The various stays, interventions, further 
hearings, etc., involve questions of rates rather than books and 
records. The pertinent facts as to the latter seem undisputed, and 
the applicable paragraph of the basic order is copied below as the 
Findings of Fact in this order. 

FINDINGS OF FACT 

Respondent has failed to keep such books, records, accounts, and 
memoranda as fully and correctly disclose all transactions involved 
in its business. Its fixed asset account is incomplete and inaccurate 
in that it includes property not now in existence. Property which 
has been destroyed by fires and the value of which has been recouped 
through insurance has not been properly reflected in the property 
accounts. Book values have been written up without showing the 
cost or basis for the write-up. The depreciation reserve account 
fails to show all units of depreciable property and their value, and 
does not reflect all retirements of property which have been made. 
The maintenance account is inaccurate and incomplete in that the 
properties repaired are not in all instances properly identified. Some 
items of operating expenses have been improperly charged to mainte- 
nance. Some capital charges have been included among operating 
expenses. The income and expense accounts do not reflect sepa- 
rately, without adjustment, the direct operating expenses incurred 
and the income received in connection with the various activities. 
tespondent did not except to the matter in this paragraph. 


CONCLUSIONS 

The findings show that respondent's records are not such as are 
required by 7 U.S.C. 221, which authorizes an order prescribing the 
records to be kept. There now being no real dispute on this question, 
we see no reason why an order on it should await a determination of 
the contests as to rates. Accordingly, the applicable part of the 
basic order is copied below, with one change, so that it may become 
effective. This decision, of course, does not affect other questions 


involved in the proceeding, and they remain pending just as if this 
order had not been issued. 
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ORDER 

Effective 30 days from this date, respondent shall keep such books 
and records as will fully and correctly disclose all transactions in 
its business, including, among other things, the following: 

1. A separate record of each class of property, such as land, struc- 
tures, yard equipment, furniture and fixtures, automobiles, and 
miscellaneous assets, in which there shall be shown the opening 
balances, in accordance with the findings made in the basic order, 
the additions thereto on a cost basis, the retirements therefrom, 
and the details of any adjustments therein, with appropriate sub- 
sidiary records to support all entries, and a depreciation account 
showing each unit or class of structural property and the rate of 
depreciation applied ; 

2. A repair account maintained in such detail as to show the 
cost of repairs made to each unit of property, and separated as 
between repairs to used and useful and not used and useful prop- 
erty; and 

3. Income and expense accounts showing expenses incident to 
each of the various activities from which revenue is derived, and 
classifying such expenses as between used and useful and not used 
and useful functions. 


CONSENT DISMISSALS 
A. D. 1174. Gentner Packing Company v. Union Stock Yard and Transit 
Company. P&S Doc. No. 1721. March 7, 1945. Mr. Isidore Gentner, of South 
Bend, Indiana, for complainant. Messrs. Winston, Strawn & Shaw, of Chicago, 
Illinois, for respondent. Mr. John T. McGrath, Examiner. Decision by Thomas 
J. Flavin, Judicial Officer. 


(A, BD. 2975) 


A, J. EVANS MARKETING AGENCY, INC. v. Cuester Franzeut. & Company. PACA 
Doc. No. 4396. Decided March 5, 1946, 
Liability of Joint Account Partner for Losses Inecurred—Resale 
Charge Held an Allowable Expense 


Where complainant purchased a carload of peaches under a joint account 
agreement with respondent of which approximately 70 percent graded 
U. S. No. 1 at shipping point and were then not affected by decay, but on 
arrival at destination market approximately 22 percent were affected by 
Brown Rot, and respondent, while objecting to the grade and condition 
of the peaches did not at the time object to handling them under the joint 
account agreement, it is held: (1) the respondent having treated the 
Agreement as in effect at the time of sale was responsible to complainant 
for his share of the loss incurred; and (2) the cost of resale through a 
store of a part of the load was an allowable expense. 
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Breach of Joint Account Agreement by Procuring Party Discharged 
Joint Account Receiver from Sharing in Losses 


Where complainant, under a joint account agreement with respondent whereby 
complainant undertook to have a truckload of peaches, which complainant 
purchased, leave loading point on a certain day and the parties believed 
that by leaving on that day the peaches would arrive at destination in 
time for the early morning market the third day following shipment, but 
the truck did not leave on the date agreed upon and failed to arrive at 
the destination market on the date contemplated, it is held: (1) the time 
of departure of the truck at loading point was a vital part of the contract; 
(2) the refusal of the receiving joint account partner to handle the ship- 
ment under the joint account agreement because of such delay was not 
without reasonable cause; and (3) the receiver at the destination market 
having sold the peaches and accounted to complainant for the net pro- 
ceeds, was not required to share in the losses. 


Liability of Joint Account Partner for Negligence, Fraud, and 
7 Errors in Judgment 


While each party to a joint account agreement is liable to his partner for losses 
sustained due to his negligence, fraud, or dishonesty, he is not liable for 
non-negligent errors of judgment. 

Suitable Shipping Condition Rule Not Applicable to Joint Account Partners 


Where respondent accepted and sold peaches purchased and shipped by his 
joint account partner, such receiving partner could not relieve himself 
from liability to his copartner for losses sustained by claiming that the 
peaches were not in suitable shipping condition. 


Mr. George B. Culpepper, Jr., of Fort Valley, Georgia, for complainant. Mr. 
Gilbert E. Morcroft, of Pittsburgh, Pennsylvania, for respondent. Mr. 
Joseph T. Murphy, Examiner. 


Decision by Thomas J. Flavin, Judicial Officer. 


PRELIMINARY STATEMENT 

On May 5, 1944, the A. J. Evans Marketing Agency, Inc., filed a 
formal complaint against Chester Franzell & Company under the 
Perishable Agricultural Commodities Act, 1930 (7 U.S.C 1940 ed., 
499a et seg.). Complainant in effect alleged that it entered into 
joint account agreements with respondent for the handling of a 
truckload and a carload of peaches to be purchased by complainant 
f.o.b. Georgia loading points, for shipment to respondent at Pitts- 
burgh, Pennsylvania; that complainant purchased, loaded and 
shipped to respondent peaches of the kind, grade and quality called 
for but respondent refused to accept them in accordance with the 
joint account agreements, and instead, handled the peaches for the 
account of complainant. Complainant asks for reparation in the 
amount of the cost of the two shipments, less remittance made by 
respondent on the truckload, and less half the loss sustained on 
both transactions. 

Respondent answering denied liability on a joint account basis; 
alleged that the truckload was to be shipped on June 18 for arrival 
at Pittsburgh in time for the market on June 21, 1943; that ship- 
ment did not leave Georgia until June 19; and that upon arrival 
respondent refused to handle the shipment on joint account and was 
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instructed by complainant to handle for complainant’s account. As 
to the carload, respondent alleged that the peaches were represented 
1 at shipping point and 


to be 75 to 85 percent grade U. S. No. 
free of Brown Rot; that they graded 70 percent U. S. No. 1 and 
were badly affected with Brown Rot: that they had been packed 
from 24 to 48 hours before the car was shipped and were not fresh: 
and that no accounting was rendered because no agreement could 
he reached with complainant as to a basis of settlement. 

A report of investigation was served on respondent by registered 
mail July 19, and on complainant on July 20, 1944. 

A formal hearing was held at Pittsburgh on February 28, 1945. 
Both parties were represented by counsel. 

A. J. Evans, president ‘of complainant, testified that on two occa- 
sions prior to June 18, 1943, he had telephone conversations with 
Chester Franzell, the respondent, relative to shipment of Golden 
Jubilee peaches to Pittsburg. On June 16 he received a telegram 
from respondent as follows: 


“Confirming phone ship today truck under refrigeration Golden Jubilee 
peaches 2.90 1% inch up 2.65 1% inch up 2.25 15 up joint account guar- 
anteed delivery to us 110 Nineteenth Street Pittsburgh not later than mid- 
night June 18th confirm.” 

vans testified that he then called respondent and stated that no 
peaches were sold in Georgia except “f.o.b. Georgia points, no re- 
course, f.o.b. acceptance,” and that no trucker would guarantee 
delivery but would only promise to do the best he could; that later 
on the same day complainant again called respondent and told him 
he had found a truck driver who was willing to make the trip but 
would not guarantee time of delivery: that respondent said to “Go 
ahead,” he waquld take a chance, but. by the time he returned to the 
packing shed the peaches were sold: that he then wired respondent 
of the sale and that he would “try again Friday.” Evans said that 
again on Friday, June 18, 1948, he called respondent and received 
an order to buy for Friday's shipment; that complainant purchased 
the peaches on June 18, 1943, from William C. Bateman and Dun- 
bar Brothers, both of Byron, Georgia, paid the sellers, and wired 
respondent on June 19 stating the number of bushels of Jubilees of 
different sizes and prices, also that the load included 58 bushels of 
Hiley peaches. The peaches were stated to Le in good condition 
when they left Fort Valley. To substantiate this, complainant intro- 
duced Government inspection certificates based on inspections made 
when the peaches were shipped, and depositions of William C, Bate- 
man and David C. Dunbar of Dunbar Brothers, the growers of the 


peaches, 
Evans also testified that he agreed with Franzell to handle car- 
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load FGEX 14035 “joint account”; that the peaches were bought 
from the Star Packing Company, which is the trade name of A. J. 
fvans, Jr., the son of the president of the A. J. Evans Marketing 
Agency, Inc., and a shareholder and Vice President of the Market- 
ing Agency; that the peaches were bought “f.o.b. Georgia points, 
Georgia acceptance, no recourse ;” and that he did not tell respondent 
the peaches would run between 75 and 85 percent U. S. No. 1. 

Two telegrams from Franzell to Evans, concerning car FGEX 
14025 were included in the record. The first, dated July 6, 1943, is 
as follows: 

“Arrived. Average 4% soft bruises 2 to 65% average approximately 
22% brownrot decay according Government inspection. Certainly expect 
you get reasonable adjustment from shipper as he must have known 
peaches were affected with brownrot. Car 14035.” 


The second, dated July 14, 1943, is as follows: 


“Necessary you secure allowance Seven Hundred Dollars account brown- 
rot decay damage to our joint interest Growers 14035.” 


Franzell testified in part that he called Evans on Wednesday, 
June 16, 1943, and agreed to the purchase of a truckload of Golden 
Jubilee peaches at stated prices, to be handled joint account, pro- 
vided delivery was guaranteed at Pittsburgh in time for the Friday 
market, but this purchase was not completed; that on Friday, June 
18, Evans called him and he gave Evans an order to buy peaches for 
shipment that day, it being respondent’s understanding that all of 
the terms of the contract agreed upon previously still held in rela- 
tion to the second order; that although on Friday the guarantee as 
to time of delivery was not mentioned it was fully understood the 
truck was to leave on Friday in time to make the market early Mon- 
day morning; that the truck did not arrive in Pittsburgh until too 
late for sale of the peaches on Monday’s market; that the truck con- 
tained. no ice and the interior was hot, and that the Hiley peaches, 
which had not been ordered, had: begun to rot. Respondent stated 
that he thereupon called Evans on the telephone, informed him of 
the arrival of the truck and the condition of the peaches, of the driv- 
er’s statement that he did not leave Fort Valley until Saturday, and 
told Evans he would not handle the shipment on “joint account”; 
that Evans and the driver discussed the matter of late arrival and 
lack of icing and the driver agreed to a reduction of $55 in the trans- 
portation charges. After having the peaches iced, respondent pro- 
ceeded to sell them and charged complainant a commission for his 
services. An account of sales was rendered and complainant ac- 
cepted the net proceeds shown thereon under protest and by agree- 
ment with respondent that such acceptance would be without preju- 


~ 





EVANS MARKETING AGENCY, INC. v. FRANZELL & CO. 5 A.D. 189 





dice to a final settlement of the controversy. Respondent admitted 
that the account of sales for the truckload of peaches contained an 
item of $72.20 paid to a dealer by the name of Manniet. He said 
that this charge arose because of the necessity of selling the truck- 
load of peaches through a wholesale store. Ordinarily the peaches 
would have been sold directly from the truck but due to their condi- 
tion and late arrival, they had to be iced and sold through the store. 
Ten cents per basket service charge was made. However, the actual 
selling was conducted by respondent. This service charge amounted 
to about 3 percent and the commission charged by respondent was 
7 percent, whereas his commission for truck sales was ordinarily 
10 percent. 

Concerning car FGEX 14035, Franzell testified that he had called 
Evans on July 1, 1943, and that Evans said he had a carload of 
peaches in transit that had been shipped on June 30, 1943; that it 
was his recollection that Evans described the peaches as being 75 to 
85 percent U.S. Ne. 1 quality, as shown by a Government inspec- 
tion certificate, which would be forwarded to respondent. Franzell 
stated that he emphasized that he did not want any peaches which 
were infected with Brown Rot and Evans assured him he was fa- 
miliar with the orchards from which these peaches came, and was 
not purchasing from any orchards containing Brown Rot; and that 
the agreement finally arrived at was that the peaches were to be 
handled joint account on the assurance that the graded 75 to 85% 
U.S. No. 1 quality and were free from Brown Rot. 

Franzell testified further that when the carload of peaches arrived 
at Pittsburgh, he inspected them and found that they were infected 
with Brown Rot. and thereupon requested that an adjustment in the 
price be obtained from the grower. He also questioned whether the 
peaches were of the grade stated in his negotiations with Evans. 
He testifed that he requested a copy of the Government inspection 
certifcates issued at the point of shipment but was unable to obtain 
one and the first time he saw the results of that inspection was when 
he was served with a copy of the complaint, in which was incor- 
porated the Government’s certificate showing the quality of the 
peaches at point of shipment to have been 70 percent U. S. No. 1. 
Referring to the carload shipment, Franzell testified at the hearing: 
“After we sold them, I said if we were to handle it jeint account 
we should get an adjustment of $700 so there would be a modest 
profit for us.” 

FINDINGS OF FACT 


1. Complainant is a corporation whose post office address is Fort 


Valley, Georgia. 
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2. Respondent is an individual, Chester Franzell, trading under 
the name of Chester Franzell & Company, whose post office address 
is 110 Nineteenth Street, Pittsburgh, Pennsylvania. Respondent was 
licensed under the act as a dealer and commission merchant at the 
time of the transactions involved herein. 

3. On June 18, 1943, complainant and respondent entered into 
an oral agreement to handle a truckload of Golden Jubilee peaches 
on a joint account basis, a condition of the agreement being that 
the truckload of peaches would leave Fort Valley, Georgia, on June 
18 in order to arrive at Pittsburgh, Pennsylvania, in time for the 
early morning market on June 21, 1943. 

4. Pursuant to the agreement of June 18, 1943, complainant pur- 
chased a truckload of peaches at a cost of $2,096.80, shipped them 
to respondent, and invoiced the shipment to respondent at $2,146.50, 
or an overcharge of $49.70. 

5. The truckload did not leave Fort Valley, Georgia on June 18, 
and did not arrive at Pittsburgh, Pennsylvania until about 10 o’clock 
a.m. June 21, 1948, which was too late for that day’s market. By 
telephone conversation on June 21, 1943, respondent notified com- 
plainant that the truck did not leave on the 18th and for that reason, 
and because the load did not arrive on time as agreed and the peaches 
were in bad condition, he would not handle the shipment on joint 
account. Complainant insisted that the joint account agreement be 
carried out but instructed respondent to dispose of the truckload 
of peaches. 

6. Respondent sold the peaches during the period June 22 to June 
80, 1943, for the gross amount of $1,807.05 for the Dunbar Brothers 
peaches, and $409.50 for the Bateman peaches. Respondent deducted 
from the gross proceeds $126.49 as commission on the Dunbar Broth- 
ers peaches and $28.66 as commission on the Bateman peaches, and 
accounted and paid complainant the net proceeds of the truckload 
stated as $1,577.90. By error in computing expenses respondent 
remitted $10.08 less than should have been remitted. Complainant 
accepted the amount tendered as net proceeds only after respondent 
agreed that acceptance should be without prejudice to final settle- 
ment. 

7. On July 1, 1943, complainant and respondent entered into an 

a 


oral agreement to handle peaches contained in car FGEX 140385 


on a joint account basis. Complainant purchased the peaches at 


c 


Atlanta, Georgia. The load consisted of 832 bushels, and complain- 
ant paid $2,245 for the carload, plus $20 precooling charges. 


8. On June 30, 1943, at the time of shipment of the peaches from 


Fort Valley, approximately 70 percent of the carload graded U. 5. 
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No. 1. There was no decay. The car arrived at Pittsburgh, Penn- 
sylvania, on July 6, 1943. Approximately 22 percent of the peaches 
were then affected by Brown Rot. 

9. Respondent did not object to handling the carload of peaches 
in accordance with the joint account agreement of the parties until 
after the fruit was sold. The carload was sold for gross proceeds 
of $2,117.80 and the delivered cost was $2.620.07, resulting in a joint 
loss of $502.27. No payment whatsoever on this shipment has been 
made by respondent to complainant. 

10. Informal complaint was made by complainant against  re- 
spondent on August 12, 1943, which was within nine months after 


the cause of action accrued. 


CONCLUSIONS 


The evidence is to the effect that both parties understood the truck 
would leave Fort Valley on Friday, June 18. They thought that 
by leaving on Friday the truck would arrive at Pittsburgh in time 
for the early Monday morning (June 21) market. 


It is alleged in the formal complaint that the “truck was to leave 
on June 18th so as to arrive in time for the market Monday morn- 
ing...” Evans testified to the same thing. His counsel stated on 
the record (Tr. 56) that : “We will stand on that complaint just like 
it is.” It is found that complainant agreed to have the peaches 
loaded, and the shipment started for Pittsburgh on Friday the 18th, 
but in fact the shipment did not leave until Saturday morning, June 
19, 1943. Since starting the shipment on Friday was a vital part 
of the contract and necessary action to assure compliance therewith 
was not taken by complainant, it cannot be said that respondent’s 
refusal to accept the truckload shipment for handling on joint ac- 
count was without reasonable cause, within the meaning of section 
2 (4) of the act. It is concluded that Franzell’s statements to Evans 
following arrival of the peaches at Pittsburgh amounted to a repu- 
diation of the joint account agreement, and that such repudiation 
was justified. The next question is what new agreement, if any. was 
made by the parties for the handling of the peaches. It appears 
that no new agreement was expressly arrived at: in fact, at the time 
of repudiation of the joint account agreement Evans was objecting 
to the repudiation and insisting that the joint account agreement be 
carried out. It was agreed, however, that Franzell would dispose of 
the peaches rather than turn them over to some other dealer. Since 
Franzell had no obligation with respect to the peaches after repudi- 
ation of the original agreement, when he accepted them for disposi- 
tion he did so for Evans’ account. It is therefore concluded that 
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Franzell is entitled to reasonable compensation for his services. Evi- 
dently such services were performed in a satisfactory manner. In 
accounting to Evans for the truckload shipment, Franzell deducted 
a commission of $155.15, which was not in excess of the rate. usually 
charged by commission merchants on. consignment shipments. We 
regard this charge as reasonable in this case. 

In computing expenses in respondent’s account of sales an error 
was made in respondent’s favor. This amount has been taken into 
account in the adjustment hereinafter stated. 

As to the carload, the contracting parties are in sharp dispute 
concerning the oral joint account agreement. Evans claims the car 
was purchased for handling on joint account “f.o.b, Georgia points, 
Georgia acceptance, no recourse.” Franzell contends that he agreed 
to the joint account arrangement after complainant represented that 
from 75 to 85 percent of the peaches were grade U. S. No. 1 at time 
of inspection and that the peaches came from orchards where there 
was no Brown Rot. Evans said (Tr. 63) that he looked at the 
peaches in the car and that they were sound, in good condition, and 
were not affected with Brown Rot. Evans denied (Tr. 70) that he 
told respondent they would run 75 to 85 percent U. S. No. 1. He 
said he did not discuss grade with respondent until after he had- 
secured the Federal inspection certificate. 

While it is clear that there was an agreement to handle the car- 
load on joint account, the exact terms and conditions of that agree- 
inent are uncertain. It is noted, however, that Franzell did not dis- 
claim liability under the joint account agreement until after the 
fruit was sold and it was known that a loss had been sustained. 
Franzell objected to the condition of the peaches when received, and 
urged Evans to obtain an adjustment from the grower because of 
the peaches being infected with Brown Rot, but he did not at that 
time object to handling the shipment on joint account. On July 14, 
1945, eight days after the car arrived, Franzell evidently regarded 
the agreement as still in effect, since his telegram of that date to 
Evans, concerning a refund from the grower, referred to “our joint 
interest.” Franzell’s testimony at the hearing further indicated that 
he did not object to the joint account arrangement until after the 
peaches were sold. Having accepted the shipment for handling on 
joint account, and having treated the joint account agreement as 
being in effect throughout the period of sale, Franzell was not then 
at liberty to repudiate the agreement. 

In a recent case! the rule applicable to parties to a joint account 
agreement was stated. A party to such a contract should be made 


r 


1G. Gillarde Company v. Elbert D. Ball, 4 A.D. 588. 
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accountable to his joint account partner, for negligence, fraud, and 
dishonesty but not for non-negligent errors of judgment. There is 
no convincing proof of negligence on the part of complainant in buy- 
ing the carload of peaches for the joint account of the parties. 

Considerable discussion both during the investigation period and 
at the hearing resulted from the inclusion by respondent of a charge 
of $72.20 for selling the truckload shipment through the Manniet 
store. Respondent testified that this was necessary because of the 
condition of the fruit upon arrival. The peaches had to be sorted, 
repacked and sold in small lots. Respondent, in the ordinary course 
of his business, does not sell in that manner nor has he facilities for 
so doing. We regard the item as an allowable deduction. 

Respondent’s attorney stated on the record at the hearing that the 
peaches “were not in suitable shipping condition at point of ship- 
ment * * *.” That issue is not raised in respondent’s answer to the 
complaint. But, in any event, the suitable shipping condition rule 
does not apply to joint account transactions. Heggblade Marguleas 
Company v. Peter Martor’s Sons, Inc. 4 A.D. 328. 

When the dispute arose, respondent set off against the amount due 
complainant the balance owing on a note executed by Mr. A. J. 
Evans, Sr. This note is dated July 1, 1927, in the face amount of 
$502.68. It represents a personal obligation of the maker to re- 
spondent and cannot be deducted from the amount found to be due 
complainant on the two transactions, 

It is concluded under the circumstances stated respondent was 
under no obligation to account to complainant on the truckload on 
joint account basis and need account only for the net proceeds, less 
commission, but must account for the carload on a joint account basis, 
and his failure to account and pay complainant was, and is, in vio- 
lation of section 2 of the act. The facts should be published. Com- 
plainant should be awarded reparation in the amount of $2,023.95. 
Such award is based on information shown in the following tabu- 
lation: 


Truckload 
MI I i sheet $2,216.55 
Less expenses and commission__-----_--~- 628.57 
IO OIE oa coe es ee Ree i ee oe oe i $1,587.98 


Amount paid: tae complainant ....5. 65 cece ence 1,577.90 


Additional amount due complainant ____.-.._----_.--_---- 10.08 
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Carload 
Cost of carload as invoiced $2,265.00 
Freight and handling charges 355.07 


Total cost at Pittsburgh ‘ $2,620.07 


Receipts from sales by respondent 2,117.80 


Joint loss 502.27 


Cost of carload $2,265.00 
Less half of loss 251.13 


Due complainant on carload — $2,013.87 
Due complainant on truckload : 10.08 


Total amount due 2,023.95 


ORDER 
Within 80 days from the date of this decision, respondent shall 
pay to complainant, as reparation, $2,023.95, with interest thereon 
at 5 percent from July 6, 1943 until paid. 
The facts and circumstances as set forth herein shall be published. 


Copies hereof shall be served on the parties by registered mail or 


In person, and, except as to the date of payment of reparation and 
as to service on the parties, this order shall become effective 20 days 
after its date. 


(A: 2D. ATG) 


Ricks FERTILIZER COMPANY v. M. DuNN & Company. PACA Doc. No. 4421. 
Decided March 8, 1946. 


Failure to Pay Net Proceeds on Consignment—Dismissal of Counterclaim 
for Lack of Jurisdiction—Applicability of Limitation Period for 
Filing of Complaint to Independent Action Alleged in Counterelaim 


Where complainant consigned several carloads of potatoes to respondent who 
sold them for the account of complainant but retained the proceeds and 
filed a counterclaim to complainant’s complaint for recovery of the pro- 
ceeds, alleging losses in excess of the amount of the proceeds, based on 
another and independent transaction, and such counterclaim was not filed 
within nine months after the cause of action alleged therein accrued, it 
is held: (1) the Secretary is without jurisdiction to consider the counter- 
claim; (2) the running of the nine months statute of limitations was not 
tolled by the filing of the complaint; and (3) respondent’s failure to remit 
to complainant the net proceeds entitles the latter to an award of repara- 
tion in the amount of the net proceeds on the consignment. 


- Paul B. Edmundson, of Goldsboro, North Carolina, for complainant. Mr. 
George Bashara, of Detroit, Michigan, for respondent. Mr. Frank A, Gal- 
lagher, Examiner. 





RICKS FERTILIZER CO. v. M. DUNN & CO. 5 A.D. 195 


Decision by Thomas J. Flavin, Judicial Officer. 


PRELIMINARY STATEMENT 

In an informal complaint made September 22, 1945, complainant, 
Ricks Fertilizer Company, in this proceeding under the Perishable 
Agricultural Commodities Act, 1930, as amended (7 U.S.C. 1940 
ed., § 499a ef seq.) alleged that on or about June 30 to July 3, 1943, 
in the course of interstate commerce, it consigned to the respondent, 
M. Dunn & Company at Detroit, Michigan, nine carloads of pota- 
toes to be sold at the best price obtainable; that the potatoes were 
sold by the respondent: that eccounts of sale rendered showed net 
proceeds due complainant on the consignments: that the respondent 
has failed, neglected and refused to pay the complainant; and that 
there is due and owing from respondent the sum of $3,460.56. 

Respondent filed an answer admitting that it received the nine 
carloads of potatoes from the complainant for sale on consignment 
and that it sold them and rendered accounts of the sale thereof 
to the complainant, as alleged in the complaint. Respondent’s an- 
swer included a counterclaim in which it was alleged that shortly 
before receiving the nine cars of potatoes on consignment, respond- 
ent had purchased outright from complainant thirty-four cars of po- 
tatoes which complainant guaranteed to be U.S. No. 1 grade. Re- 
spondent further alleged in its counterclaim that payment for 
the thirty-four carloads of potatoes was made before arrival there- 
of in Detroit and, that upon arrival of the shipments, examination 
disclosed the potatoes to be in a bad state of decay and obviously 
not to have been in suitable shipping condition at the time of ship- 
ment. Respondent alleged that it suffered a loss of $4.523.12 on 
the thirty-four cars of purchased potatoes and asked for an award 
in the amount of the difference between the alleged loss on the 
purchase and sale transaction and the amount due the complainant 
on the commission sale. 


Complainant filed a reply denying the allegations of the counter- 
claim and denying the right of the respondent to assert and main- 


tain the counterclaim. 

A formal hearing was held at Detroit, Michigan, on June 19, 
1945. The complainant presented its evidence in the form of the 
deposition of T. Nelson Ricks, president of complainant, taken at 
Goldsboro, North Carolina, on January 31, 1945. The evidence of 
the respondent consisted of the testimony of Fred Dunn, one of the 
partners in the firm of M. Dunn & Company. In addition to the 
testimony and exhibits received at the hearing, the record also in- 
cludes the report of investigation, copies of which were served upon 
the parties on October 15, 1944. 





5 A.D. 196 PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 


FINDINGS OF FACT 

1. Complainant is a corporation whose address is Mount Olive, 
North Carolina. 

2. The respondent, M. Dunn & Company, at the time of the 
transactions involved herein was a corporation with its principal 
place of business located at 140 Twelfth Street, Detroit, Michigan. 
The stockholders of the corporation were Edward Dunn, Fred 
Dunn and Mike Dunn. The stockholders subsequently dissolved 
the corporation and formed a partnership to continue the identical 
business that had been conducted by the corporation. The partners 
agreed to assume and pay any award which might be rendered 
against the corporation in this proceeding, the same as if the action 
were against the partners, subject only to their right of appeal. 

3. During the period from on or about June 30, 1943, to July 
3, 1943, complainant consigned to respondent for sale in the course 
of interstate commerce for its account, nine carloads of potatoes con. 
tained in cars FGE 37496, FGE 11017, FGE 51394, FGE 32283, 
FGE 10885, URTX 8186, WFE 60577, URTX 9838 and FGE 
37599. The potatoes were received by respondent and sold for 
the account of complainant and respondent rendered accounts of 
sale to complainant showing net proceeds due the complainant of 
$3,460.56 after deduction of freight, other expenses and respond- 
ent’s commission. No part of the net proceeds due complainant 
on the sale of the nine consigned carloads has been paid. 

4. The informal complaint was filed on September 22, 1943, 
within nine months after the cause of action accrued. 

5. Respondent did not file an informal counterclaim until a let- 
ter by its attorney was received on April 26, 1944. The formal 
counterclaim and answer were filed on November 22, 1944. 

CONCLUSIONS 

There is no dispute as to the amount due from the respondent 
to the complainant on the nine cars of potatoes which were handled 
by the respondent on consignment for the account of the com- 
plainant. The dispute arises as to the quality and condition of 
the thirty-four carloads which respondent purchased from complain- 
ant and paid for and on which the respondent claims damages by 
way of counterclaim against complainant. 

The respondent’s counterclaim, by which it is sought to estab- 
lish a separate liability of the complainant to the respondent and to 
invoke the right of set-off, must be dismissed for want of juris- 
diction. Complaint with respect to losses on the thirty-four car 
shipment, which was the subject of respondent’s counterclaim, was 
not filed, within the meaning of the Act, within the nine months’ 
period prescribed by the Act as essential to jurisdiction. The fact 
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that the cause of action set forth in the counterclaim was not barred 
at the time of the original complaint is of no consequence. The 
filing of the original complaint in this proceeding did not toll the 
running of the statute as regards the counterclaim. The converse 
would be true if the counterclaim were an attempt to establish re- 
coupment or reduction in reparations by showing or alleging losses 
on the part of the respondent in the same transaction as that on 
which the original complaint was based; but, in the instant case the 
causes of action alleged in the complaint and counterclaim arose 
from two distinct and mutually independent transactions. Wesco 
Foods Co. v. George C. Palmer, Ine., PACA Docket No. 2626, S. 
1778; J. F. Nelson vy. Phillips & Co., Ine., PACA Docket No. 2934, 
S. 1963. See Annotation, 16 A.L.R. 226 (1922). 

Respondent’s failure to remit to complainant the net proceeds of 
the sale of the nine consigned cars is a violation of Section 2 of 
the Act. Complainant should be awarded reparation in the amount 
of $3,460.56, with interest. The facts should be published. 


ORDER 

Within thirty days from the date of this decision, respondent 
shall pay complainant as reparation, $3,460.56, with interest there- 
on at 5 percent per annum from August 1, 1943, until paid. 

Respondent’s counterclaim is dismissed. 

The facts and circumstances, as set forth herein, shall be pub- 
lished. 

Copies hereof shail be served upon the parties by registered mail, 
or in person, and except as to the date of payment of reparation 
and as to service on the parties, this order shall become effective 
twenty days after its date. 


(A. D. 1177) 
PACA Doc. No. 4514.* Decided March 8, 1946. 


Dismissal—Settlement Between Parties 


A stipulation having been filed by the parties to this proceeding showing that 
the matters at issue had been amicably adjusted, the proceeding is dis- 
missed. 


Complainant, pro se. Respondent, pro se. Mr. F. M. Pearl, Examiner. 
Decision by Thomas J. Flavin, Judicial Officer. 
ORDER OF DISMISSAL 
On February 26, 1945, complainant filed a formal complaint 
against the respondent under the Perishable Agricultural Commodi- 
ties Act, 1930 (7 U.S.C. 1940 ed. 499a et seg.). Respondent answered 


*As explained in Prefatory Note, the identities of the parties are not disclosed.—Ed. 
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und thereafter the proceeding was regularly noticed for an oral 
hearing. The complainant and the respondent duly appeared for the 
hearing on February 6, 1946, at * * *, and requested a pre-hearing 
conference. Their request was granted and the formal hearing was 
continued pending the outcome of the pre-hearing conference. 

On February 6, 1946, a stipulation in writing was filed, signed 
by the parties, to the effect that the case had been settled between 
complainant and respondent. ‘Therefore, since the matters at issue 
have been amicably adjusted between the parties the proceeding is 
clismissed. 

Service hereof shall be made on the parties. 


(A. D. 1178) 
C. H. RosBinson COMPANY Vv, INDEPENDENT DISTRIBUTING COMPANY, AND KELLY 
& SCHAFFER PRODUCE COMPANY. PACA Doc. No. 4531. Decided March 18, 
1946, 
Unlawful Rejection—Advances Made by Buyer to Seller—Subrogation— 
Dismissal of Complaint as to Seller 


Where a broker at the request of the seller of grapes advanced to the seller 
the price agreed to be paid by the buyer who thereafter rejected the grapes, 
and the broker joined the seller and buyer as respondents in the complaint 
to recover the amount advanced, it is held: (1) the buyer's rejection was 
without reasonable cause; (2) there was an implied agreement to subro- 
gate the broker to the rights of the seller; (3) the broker is entitled to 
recover against the buyer the amount advanced to the seller; and (4) the 
complaint should be dismissed against the seller. 


Mr. Seward R. Moore, of Minneapolis, Minnesota, for complainant. Independent 
Distributing Company, of Seattle, Washington, respondent, pro se. Mr. 
Harve H. Phipps, of Spokane, Washington, for respondent Kelly & Schaffer 
Produce Company. Mr. Raymond L. Dillman, Examiner. 


Decision by Thomas J. Flavin, Judicial Officer. 
PRELIMINARY STATEMENT 
In a complaint filed July 16, 1945, under the Perishable Agri- 
cultural Commodities Act, 1980 (7 U.S.C. 499a et seg.), C. H. Robin- 
son Company asks for an award of damages against the above- 
named respondents. It is alleged that complainant, acting as agent 
for the Independent Distributing Company, negotiated the sale of 
100 lugs of grapes to Kelly & Schatfer Produce Company; that 
complainant advanced and paid the Independent Distributing Com- 
pany the agreed price of the grapes for the Kelly & Schaffer Pro- 
duce Company which last-named respondent thereafter rejected the 
shipment; that complainant resold the rejected grapes “for the ac- 
count of whom it may concern” and seeks compensation from one or 
the other of the respondents for the difference between the amount 
it paid the Independent Distributing Company and the net proceeds 
realized on resale of the grapes. 
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In an affidavit by Ben Kelly, which is attached to and made a 
part of the formal answer of the Kelly & Schaffer Produce Com- 
pany, it is stated that the grapes were rejected because they “were 
wet, molding and beginning to rot” and were “not fit for the market 
served” by that respondent. 

The Independent Distributing Company in its answer alleges that 
it refused to reimburse complainant because it was not notified of 
the rejection by Kelly & Schaffer Produce Company within a rea- 
sonable time after arrival, and because complainant’s negligence in 
permitting the grapes to deteriorate prior to resale thereof reduced 
their market value. 

Since the damages claimed in the complaint are not in excess of 
$500, the parties were notified that the case would be handled under 
the shortened procedure and of their right to submit evidence in the 
form of sworn statements of fact, but the parties have waived the 
filing of such statements. The issues of law and fact have, there- 
fore, been submitted on the pleadings, the exhibits attached to and 
made a part hereof, and the report of investigation. A copy of the 
report of investigation was served upon respondents by registered 
mail on December 6, 1945, together with a copy of the complaint. 

FINDINGS OF FACT 

1. Complainant is a corporation whose post oflice address is 430 
Oak Grove Street, Minneapolis, Minnesota. 

2. The respondent Independent Distributing Company is a part- 
nership composed of Eugene E. Olwell and Murray M. Olwell, 
whose address is Seattle, Washington. The respondent Kelly & 
Schaffer Produce Company is a partnership composed of Ben Kelly 
and Robert Schaffer whose address is Spokane, Washington. Dur- 
ing all of the period covered in the complaint each of the respondents 
was licensed under the act. 

3. On or about December 26, 1944, the respondent Kelly & 
Schaffer Produce Company agreed to purchase from the respondent 
Independent Distributing Company 100 lugs of Emperor grapes, of 
different brands, at different prices per lug, delivered to the pur- 
chaser at Spokane, Washington, for the total price of $459.50, The 
grapes were loaded with other grapes in car PFE 97004 which was 
shipped from Stockholm, California, on December 14, 1944, in inter- 
state commerce to Seattle, Washington. At Seattle the grapes were 
taken from the car and transported by truck to Spokane, Washing- 
ton, where they were tendered to Kelly & Schaffer Produce Company. 

4. The contract to purchase and sell was entered into by Sam 


Rizzuti, as agent for Kelly & Schaffer Produce Company, and com- 
plainant, as agent for the Independent Distributing Company. 
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5. The 100 lugs of Emperor grapes, consisting of CFE, Real 
Gold, and Prince brands, arrived by truck at Spokane on Decem- 
ber 27, 1944, and were placed on the unloading platform at the rear 
of Rasher Kingman’s warehouse. Sam Rizzuti was notified of their 
arrival and requested that the lugs be placed on the warehouse floor 
and stated he would pick them up later. On December 29 or 
December 30 complainant’s manager, J. H. Twitchell, with the help 
of a man who was sent to the warehouse by the Kelly & Schaffer 
Produce Company, moved the 100 lugs of grapes from the ware- 
house floor into the storage room of the Rasher Kingman warehouse. 

6. On December 27, 1944, at the request of the Independent Dis- 
tributing Company, complainant advanced and paid that company 
$459.50, the agreed price of the grapes, for and on behalf of Kelly 
& Schaffer Produce Company, less a brokerage charge for negotiat- 
ing the’sale thereof to the Kelly & Schaffer Produce Company. 

7. The grapes remained in storage at the Rasher Kingman ware- 
house until about the twelfth day of January 1945 on which date 
complainant notified the Kelly & Schaffer Produce Company that 
the grapes were being sold for the account of whom it might con- 
cern. Complainant caused the grapes to be sold by the Pacific Fruit 
& Produce Company at Spokane, Washington, for net proceeds of 
$52.10, which was $406.40 less than the amount advanced to the 
Independent Distributing Company. 

8. The formal complaint was filed on July 16, 1945, and within 
nine months after the complainant’s cause of action accrued. 


CONCLUSIONS 

An agreement by the Kelly & Schaffer Produce Company to pur- 
chase the 100 lugs of Emperor grapes described in the complaint 
from the Independent Distributing Company is not disputed. There 
is no claim made by the buyer that the seller warranted the grapes 
to be of a specified grade or condition at the time of delivery. There 
is no dispute as to the number of lugs of each of the specified brands 
or the price. The buyer was notified of the arrival of the grapes 
but did not inspect and reject them because of any defect found. 
Sam Rizzuti, the buyer’s agent, says that the grapes “were molding, 
wet and were starting to rot when they arrived at Spokane.” but it 
seems clear from a letter addressed to W. A. Hilgeson, a copy of 
which is attached to and made a part of the answer of Kelly & 
Schaffer Produce Company, that no inspection of the grapes or 
other determination was made as to their quality or condition. 

Complainant’s asserted right of action is that it has been sub- 
rogated to all of the rights of the Independent Distributing Com- 
pany against the Kelly & Schaffer Produce Company. Subrogation 
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“is an equitable right and ordinarily applies where the party invok- 
ing it has been required to pay an obligation for which another is 
primarily liable. Aetna Life Ins. Co, v. Middleport, 124 U.S. 534, 
8S. Ct. 625, 31 L. Ed. 537 (1888); Aetna Life Ins. Co. v. Moses, 
287 U.S. 530, 53 S. Ct. 231, 77 L. Ed. 477, S8 A.L.R. 647 (1933) ; 
American Surety Co. v. Bank of California, 133 F. (2d) 160 (C.C.A. 
9th 1943) ; Andrews v. St. Louis Joint Stock Land Bank, 127 F. (2d) 
799 (C.C.A. 8th 1942). 

In Samuel George v. Harry Saville, PACA Docket No. 3264, S. 
2192, complainant, a broker, had been authorized by the seller of 
potatoes to deliver them to the buyer at a price less than the original 
sale price. The broker accepted the buyer's check, deposited the 
amount thereof, and issued his own check to the seller. The buyer’s 
check was not honored. It was decided that the broker was sub- 
rogated to the rights and remedies of the seller and was, therefore, 
authorized to prosecute the complaint in his own name. 

In another case under the act where the doctrine of subrogation 
was applied, the complainant had guaranteed payment of the price 
by the buyers. (C. H. Robinson Company vy. Volpe & Moskawitz, 
PACA Docket No. 4020, S. 2852. The claim of a mere volunteer is 
not sufficient upon which to base subrogation. Z'own of River Junc- 
tion Vv. Maryland Casualty Co., 110 F. (2d) 278 (C.C.A, Sth 1940). 
But the doctrine has been expanded to include a person who, not 
ecting voluntarily, has paid a debt for which another was primarily 
liable and which in equity and good conscience should have been 
discharged by another. New York Casualty Co. v. Sinclair Refining 
('o., 108 F. (2d) 65 (C.C.A. 10th 1939). Where the subrogation is 
allowed a new creditor is substituted for the old creditor who ac- 
quires all of the rights of the original creditor. This doctrine has 
been applied to a person who has advanced money to pay a debt 
under an agreement with either a debtor or creditor, express or 
implied, that he would be subrogated to the rights of the creditor. 
Federal Deposit Ins. Corporation v. American Surety Co., 39 F. 
Supp. 551 (D.C. Ky. 1941). Since complainant advanced the amount 
of the purchase price at the seller’s request it is concluded that com- 
plainant’s interest and equity is more than that of a mere volunteer. 
Although there is no evidence of an express agreement to be sub- 
rogated to the rights of the seller, it is concluded that such an agree- 
ment may be implied from the relationship of the parties and the 
request of the seller. It is concluded further, that since there was 
no express warranty by the seller as to the grade or condition of the 
grapes, and there is no proof as to the extent the grapes were af- 
fected by mold, dampness, and decay, if any, at the time of rejection, 
and were rejected by the buyer without inspection, that such rejec- 
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tion was without reasonable cause and in violation of section 2 of 
the act; that complainant is subrogated to the rights of the seller; 
that reparation should be awarded complainant; that the facts should 
be published; and that the complaint should be dismissed as to the 
respondent, Independent Distributing Company. 


ORDER ° 

Within 30 days from the date of this decision respondent, Kelly 
& Schaffer Produce Company, shall pay to complainant, as repara- 
tion, $406.40, with interest thereon at 5 percent per annum from 
December 27, 1944, until paid. 

The complaint is dismissed as to the respondent, Independent 
Distributing Company. 

The facts and circumstances as set forth herein shall be published. 

Copies hereof shall be served on the parties by registered mail or 
in person and, except as to the date of payment of reparation and 
as to service on the parties, this order shall become effective 20 days 
after its date. 


(A. D. 1179) 


SHAMPANIER BROKERAGE COMPANY v. LEWIS D. GOLDSTEIN FRUIT AND PRODUCE 
CORPORATION. PACA Doc. No. 4444. Decided March 19, 1946. 


Unlawful Rejection—Market Decline—Assignment of Cause of 
Action—Damages 


Where a broker acting for a carload shipper of Small Black brand Alicante 
grapes sold the load to a buyer who, on arrival of the grapes at destina- 
tion, inspected and rejected them, although they were of the kind and 
quality ordered, it is held: (1) the buyer’s rejection was related to the 
market decline; (2) the buyer’s contention that the price was too un- 
reasonable for belief was untenable; (3) the buyer’s rejection was without 
reasonable cause; and (4) the broker, who secured an assignment of the 
shipper’s claim, is entitled to an award of reparation for the difference 
between the invoice price and the net proceeds on resale. 


Shampanier Brokerage Company, of Scranton, Pennsylvania, complainant, pro 
se. Mr. Ned Stein, of Philadelphia, Pennsylvania, for respondent. Mr. 


Raymond L. Dillman, Examiner. 
Decision by Themas J. Flavin, Judicial Officer. 


PRELIMINARY STATEMENT 

On November 28, 1944, complainant, Garry S. Shampanier, an in- 
dividual trading as Shampanier Brokerage Company, of Scranton, 
Pennsylvania, filed a formal complaint under the Perishable Agri- 
cultural Commodities Act. 1930 (7 U.S.C. 1940 ed.. 499a ef seq.), 
against the respondent, Lewis D. Goldstein Fruit and Produce Cor- 
poration, of Philadelphia, Pennsylvania, for damages complainant 
allegedly sustained by reason of respondent’s refusal to accept a car- 
load of grapes sold to the respondent on October 9, 1944. 

Complainant alleges that on October 9, 1944, respondent requested 
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complainant to buy from John Gorman at Bethlehem, Pennsylvania, 
u specified carload of juice grapes at the price of $190 per ton f.o.b. 
California, plus $25 buying brokerage; that the grapes were pur- 
chased by complainant for respondent; that complainant diverted 
the shipment to respondent, forwarded draft for amount due with 
invoice attached and sent respondent a copy of the invoice; that 
respondent rejected the carload of grapes, apparently due to the 
weak condition of the market at the time of arrival; and that after 
rejection, the shipment was sold at a loss of $777.70, which amount 











is due complainant from respondent. 
Respondent answering denies that it requested complainant to 






purchase a carload of juice grapes from John Gorman; denies that 






the grapes were invoiced to respondent; and while admitting that 
the car was rejected, denies that rejection was due to the condition 
of the market. By way of a counterclaim for $373.88, it is alleged 
that respondent purchased from complainant a carload of Accordian 
brand <Alicantes, in lidded lugs, to contain 30 pounds per lug, 
shipped by the California Fruit Exchange, at a price of $190 per 
ton, f.o.b. California, plus $25 brokerage; that the car delivered 
contained Small Black brand Alicantes, in open lugs, to the damage 
of respondent by loss of profits which could have been realized had 












a car been delivered as ordered. Complainant replied to respondent's 






counterclaim, denying all the material allegations thereof. 






From the testimony produced at the hearing it is clear that the 
respondent bought three carloads of grapes through or from the com- 
plainant during the months of September and October 1944, The 
first carload (PFE 52655) was purchased on or about September 30, 
1944, and consisted of 26-pound lugs Robin Hood brand Alicantes 
sold by the California Fruit Exchange, at a price of $165 a ton, to 
John Gorman, in Bethlehem, Pennsylvania. The grapes were di- 
verted through complainant as broker to the respondent at the same 
price the shipment was billed to John Gorman. The second carload 
(PFE 15752) was shipped by the Victor Fruit Growers, Inc., of 
Lodi, California, to complainant. The shipment consisted of 32 
lidded lugs and 850 open lugs Small Black brand Zinfandel juice 
grapes at $200 a ton, 109 open lugs Small Black brand Carignane 
juice grapes at $175 a ton, and 247 lidded lugs Small Black brand 

















Alicante juice grapes at $175 a ton. These grapes were purchased 
hy Goldstein on October 7, 1944. The third carload (PFE 60695), 
purchased on October 9, 1944, is the carload in dispute. Complain- 
ant claims that he shipped to respondent the car of grapes which it 
ordered, whereas the respondent contends the grapes delivered were 
not of the brand or pack ordered and, therefore, it was justified in 
All negotiations were conducted by telephone. The 










rejecting them. 
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testimony of Garry S. Shampanier, the complainant, concerning this 
transaction is summarized as follows: 


Respondent ascertained that Gorman had a car of Accordian brand 
Alicante grapes in 30-pound lidded lugs rolling from the California 
Fruit Exchange, and he had tried by telephone to obtain this car 
from Gorman directly. Failing in this, he appealed to complainant 
to try to obtain the car from Gorman. Gorman was unwilling to 
sell this particular car, but was willing to sell car PFE 60693 con- 
taining 1,250 open lugs of Small Black brand juice grapes at a price 
of $190 a ton. According to complainant, Goldstein agreed to take 
this car. Gorman, being unfamiliar with the procedure for clivert- 
ing a car, asked Shampanier to attend to the transaction. Sham- 
panier stated that he invoiced and diverted the car to respondent, 
and drew a draft on respondent through the Kensington Bank in 
Philadelphia, at the same time he diverted, invoiced, and drew a 
draft on Goldstein for the other car sold to respondent two days 
earlier, car PFE 15752. Shampanier testified that the next thing 
he heard about car PFE 60692 was a telephone call on October 17 
from Goldstein in which Goldstein stated that he was rejecting the 
car because it was not what he had ordered. Goldstein also wired 
Shampanier that he was rejecting car PFE 60693, and Shampanier 


replied by wire that the rejection was without justification. Gold- 
stein then sent the following wire to Shampanier: 


“REPLYING YOU KNOW RIGHT WELL YOU SOLD ME CAR ALI- 
CANTES 30 POUND LIDDED ALICANTES FACT TOLD ME WHEN 
GAVE US 26 POUND FROM EXCHANGE THAT GORMAN WAS KEEP- 
ING CAR 30 POUND THEN LATER ADVISED HE WAS WILLING TO 
SELL DO YOU THINK WE CRAZY PAYING 190.00 FOR OPEN L'G 
ALICANTES.” 

These three wires were dated October 17, 1944. On the same day 
(October 17) Shampanier released the grapes to the firm of Just- 
man & Frankenthal of Philadelphia, which company sold them for 
$2,405.10, being $777.70 less than the invoice price. 

The complainant offered, in support of his testimony, (a) a copy 
of a letter to Goldstein dated October 9, 1944, enclosing invoices on 
cars 60695 and 15752, (b) a copy of a letter to the bank enclosing 
the drafts on these two cars, (c) a copy of a letter to the freight 
agent of the Reading Railroad asking the railroad to deliver car 
60693 to Goldstein upon payment of all charges, and (d) a copy of 
the diversion order to Lewis Goldstein. He also testified that a 
market drop occurred in the price of grapes of $1.00 a lug between 
the time the car was sold and the time it arrived in Philadelphia, 
and urged that it was because of the market drop that Goldstein 


rejected the car. 
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Lewis D. Goldstein’s testimony on behalf of the respondent was 
to the effect that although Gorman originally was unwilling to sell 
the car of 30-pound lidded lugs Alicante grapes shipped by the Cali- 
fornia Fruit Exchange, he finally changed his mind and Goldstein 
purchased this car through Shampanier. He denied that he ever 
received any invoice on this car or car PFE 15752, and indicated that 
he received notification of the arrival of car PFE 60693 on October 
iv. When he saw that the car contained Small Blank brand Alicante 
grapes in 26-pound open lugs, instead of Accordian brand Alicantes 
in 30-pound lidded lugs, he rejected the grapes. Goldstein further 
testified that 80-pound lidded lugs Accordian brand grapes brought 
higher prices than the Small Black brand grapes in open lugs that 
complainant delivered. He stated that it was absurd to think that 
he would have agreed to pay $190 a ton for the brand and pack of 
grapes contained in car PFE 60693. To further strengthen re- 
spondent’s contention that the sale involved a car of Accordian brand 
Alicantes in 30-pound lidded lugs, as distinguished from Small Black 
brand juice Alicantes in 26-pound open lugs, Julia MeCabe, secre 
tary for Mr. Goldstein, testified that figures on a scratch pad, which 
was introduced in evidence, were in her handwriting and this paper 
carried a notation reading as follows: “Car 60693 1250 pound lidded 
lugs Alicantes Accordian brand, California Fruit Exchange, shipped 
September 30.” 

lor the purpose of establishing the counterclaim, respondent intro 
duced in evidence «copies of the Federal-State Market News Service 
reports for Tuesday, October 17, the day this car arrived at Phila- 
delphia, and for October 18, 19, and 20, 1944 (Respondent's Ex 
hibits 1, 2, 3, and 4). Goldstein testified from these reports that 
on the basis of the prices which prevailed on October 17. making 
allowance for the difference in the number of lugs which would have 
been received, had he received 80-pound lidded lugs of Accordian 
brand Alicantes instead of 26-pound unlidded lugs of Small Black 


brand Alicantes, he could have made a profit on the car of $873.88, 
FINDINGS OF FACT 

1. Complainant is an individual, Garry S. Shampanier, doing 

business under the trade name of Shampanier Brokerage Company, 

whose address is 87 Lackawanna Avenue, Scranton, Pennsylvania, 


2. Respondent, Lewis D, Goldstein Fruit and Produce Corpora 


tion, located at Second and Dock Streets, Philadelphia, Pennsy! 
vania, is a corporation licensed under the Perishable Agricultural 
Commodities Act, 

3. On October 9, 1944. in the course of interstate commerce, the 


complainant, as broker, sold to the respondent a carload of black 
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juice grapes consisting of 1,250 open lugs U. S. No. 1, Small Black 
brand Alicantes, at a price of $190 per ton f.o.b. shipping point, 
plus $25 brokerage, or a total price of $3,182.80. At the time of the 
sale the grapes were in transit in car PFE 60693 to John Gorman 
of Bethlehem, Pennsylvania. 

4. On October 9, 1944, the complainant forwarded a draft and 
invoice covering the carload of grapes described above to the Ken- 
sington National Bank of Philadelphia, the respondent’s bank. 

5. On October 17, 1944, car PFE 60693 arrived at the Baltimore 
and Ohio Terminal in Philadelphia and the grapes were inspected 
by Lewis D. Goldstein, president of the respondent corporation, who 
rejected the grapes. 

6. Car PFE 60693 contained the kind and quality of grapes 
ordered by the respondent from the complainant, and were shipped 
in accordance with the terms of the sale as set forth in paragraph 3 
of these findings of fact. 

7. A market decline in the price of Alicante grapes of approxi- 
mately $1.00 per lug occurred between the date of the purchase of 
carload PFE 60693 by the respondent on October 9, and the date of 
the arrival of the car in Philadelphia on October 17, 1944. 

8. After the rejection by respondent of carload PFE 60693 com- 
plainant sold the grapes through Justman & Frankenthal of Phila- 


delphia, Pennsylvania, for the total sum of $3,826.60, which, after 


deducting freight of $672.64, selling charges of $252.86, plus inspec- 
tion of $1.00 and sampling and delivery costs of $15, left net pro- 
ceeds of $2,405.10, being $777.70 less than the contract price to re- 
spondent, including brokerage. 

9. Complainant was authorized in writing on November 2, 1944, 
by John Gorman, to file a claim with the Department of Agricul- 
ture against respondent for the grapes in car number PFE 60693. 

10. A formal complaint was filed on November 28, 1944, which 
was within nine months after the cause of action accrued. 


CONCLUSIONS 

With respect to the complainant’s argument that a market decline 
of $1.00 per lug occurred between the date of the sale and the date 
of receipt of the shipment, the record sustains this contention. The 
invoicing, drawing of the draft, and diversion of the car by the 
complainant, according to the complainant’s testimony, was handled 
ina normal way. Goldstein denied receiving any invoices on either 
car although he admitted that the bank notified him of the arrival 
of the drafts on both cars. In addition to his oral testimony con- 
cerning the verbal telephone agreement, respondent introduced in 
support of his position (a) testimony of his secretary, (b) testimony 
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und argument to the effect that the price of $190 a ton, the agreed 
price, was so unreasonably high for Small Black brand grapes in 
26-pound unlidded lugs as to make it improbable that the contract 
called for such grapes, and (c) evidence and argument tending to 
show that the respondent could have made a profit on the grapes he 
claims to have ordered even in spite of the price decline. These items 
will be considered separately in the order mentioned. 

In regard to the scratch-paper notation prepared by Goldstein’s 
secretary, it is noted that she had no independent recollection of the 
circumstances under which she wrote the figures on this piece of 
paper, but assumed that the notation must have been made at a time 
immediately after Goldstein’s telephone conversation with the com- 
plainant. There is no dispute but that complainant and Goldstein 
discussed the car of 30-pound lidded Alicante Accordian brand, so 
it is conceivable that the paper notation may have been made before 
the actual sale was consummated. In any event, since the matter 


appearing on the paper was dictated by Goldstein to his secretary, 


it may be considered some evidence to support the respondent, 

As to respondent’s testimony and argument that the price of $190 
a ton for Small Black brand juice grapes was so unreasonable as to 
warrant the conclusion that Goldstein would have been “crazy” to 
have purchased on such terms, complainant denied that the price 
was particularly out of line. The record shows that car PFE 15172, 
bought two days earlier, contained only Small Black brand — 
which were purchased at a total price higher than the carload i 
dispute. Goldstein’s explanation of the higher price was that this 
car contained mostly Zinfandels and, according to Goldstein, “. . . 
they always outsell any other variety of grapes there is irrespective 
of brand, package, or anything at that time.” According to Sham- 
panier the relative price between Zinfandels and Alicantes is deter- 
mined by the quality and condition of the grapes and the market 
conditions of supply and demand. Respondent’s own evidence (Ex- 
hibit 2) gives the jobbing price at Philadelphia on October 18 of 
Alicantes in 32 to 33-pound lugs as $3.00 to $3.60, with Zinfandels 
in 32-pound lugs quoted at $3.00 to $3.25. In other words, Zin- 
fandels on that day sold for the same price or possibly less than 
Alicantes. It is also noted that this car, purchased by respondent 
from complainant only two days before the car in dispute, was made 
up largely of open lugs, although at the hearing Goldstein made 
much of the difference between lidded and open lugs. 

In connection with this same argument Goldstein requested that 
official notice be taken of the Market News reports showing f.o.b. 
prices for grapes that prevailed about the time this car was shipped. 
The shipping point price on September 30, 1944, was “Alicantes 
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$165-170, few higher and few lower; Zinfandels $1S5-200.” The 
report for October 3, 1944, shows that at shipping point, California, 
on October 2, 1944, the market for black juice grapes was strong, 
Alicantes selling for “175.00-185.00, few higher,” with Zinfandels 
*200.00-220.00, few higher.” The same prices prevailed at the ship- 
ping point on October 3 for Alicantes, with Zinfandels quoted 
*185.00-200.00 some special brands high as 225.00.” On October 4 
black juice Alicantes and Carignanes were selling for $175 to $185 
per ton at the shipping point, and Zinfandels sold for around $200. 
An embargo was placed on the loading of juice grapes in refrigerator 
cars effective 12:01 a.m., October 6, 1944, for a period of five days. 
There were no quotations on juice grapes in the Market News reports 
for October 7, 9, and 10, 1944, because supplies were “insufficient to 


quote.” To sum up, it appears that the position that $190 for Small 


Black brand Alicantes was so outrageously high, as to make it im- 
possible to believe that the contract called for these grapes, is not 


supported by the record. 

The third contention made by the respondent in rebuttal of com- 
plainant’s contention that the rejection was due to the market decline 
was that despite the admitted market decline respondent could have 
made a profit on the car if it had contained 30-pound lidded lugs of 
Accordian brand <Alicantes, which is what respondent claims he 
bought. There is no testimony by Goldstein to support this argu- 
ment since the only prices he read into the record, supposedly the 
prices of 30-pound lugs of Alicantes, were actually the quoted prices 
for Alicantes in 35-pound lugs, which would, of course, be higher 
than the 30-pound lugs. But if we accepted respondent’s claim that 
he could have made a profit of $373.88 if the car had contained the 
brand and pack of grapes he intended to buy, it would only be 
further proof that the price of $190 per ton for the grapes in car 
PFE 60693 was not unreasonably high. 

It appears from the record that complainant’s contentions are sup- 
ported by the evidence, whereas, respondent’s contentions are incon- 
sistent with the record and with each other. 

It is concluded that the car in question, PFE 60693, contained the 
kind of grapes which respondent purchased, that they were in ac- 
cordance with sale specifications, and that respondent’s rejection was 
without reasonable cause and in violation of section 2 of the act. 
This determination necessarily disposes of respondent’s counterclaim, 
and it should be dismissed. Reparation should be awarded com- 
plainant in the amount of the invoice price of the grapes less the 
net amount realized on sale of the rejected shipment by Justman & 
Krankenthal, The invoice price was $3,182.80, and the net proceeds 
were $2,405.10, leaving a difference of $777.70. John Gorman’s au- 
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thorization of November 2, 1944, is construed as an assignment of 
his interest in the claim to complainant, so the entire award, or 
$777.70, should be made to complainant. The facts should be pub- 


lished, 











ORDER 
Within 30 days from the date of this decision respondent. shall 
pay complainant, as reparation, $777.70, with interest thereon at 5 







percent per annum from October 17, 1944, until paid. 





Respondent's counterclaim is dismissed. 
The facts as set forth herein shall be published. 
Copies hereof shall be served on the parties by registered mail or 







In person, and, except as to the date of payment of reparation, and 
as to service on the parties, this order shall become effective 20 days 






after its date. 









(A. D. 1180) 


anp W. L. NeEELEY. PACA Doc. No. 4449. 










RUBEN TuVvEson v. O. C. CRADDOCK 
Decided March 20, 1946. 






Failure to Properly Account—Agreement Held as One of 
Consignment, Not Joint Account 





Where complainant shipped beans to respondent for gradinz, packing and sell- 
ing, respondent having advanced funds for picking, and respondent paid 
complainant one-half of the net proceeds after deductin its advances and 
usual grading, packing and selling charges, disputed oral agreement held 
one of consignment for sale and not joint account, and reparation is 
awarded complainant for the balance of the net proceeds received. 









Joint Account—Sales Commission 


It is contrary to custom for a party to a joint account agreement to charge a 
sales commission. 











Mr. Peter V. Fazio, of Chicago, Illinois, for complainant. Mr. Herbert U. 
Feibelman, of Miami, Florida, for respondents. Mr. F. W. Woodley, Ex- 
aminer. 


Decision by Thomas J. Flavin, Judicial Ofthicer. 







PRELIMINARY STATEMENT 

Pursuant to the provisions of the Perishable Agricultural Com- 
modities Act, 1930 (7 U.S.C) 1940 ed. 499a ef seg.) and the rules of 
practice issued thereunder, a formal complaint was tiled on Septem 
ber 19, 1944. It is alleged that complainant consigned 1340 hampers 











of beans to respondents for packing and selling for the aecount 






of complainant; but respondents have paid to complainant only part 





of the net proceeds realized. Reparation is requested for the unpaid 






balance, 





“ach of the respondents filed an answer to the complaint. Both 
answers are the same in substance and will be considered together. 
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Respondents deny that they agreed to handle the beans for com- 


plainant’s account. It is alleged that in the agreement made between 
a 


complainant and respondents, the beans were to be handled on : 


joint account basis; that respondents have accounted for one-half 


of the net proceeds: and that all claims of the complainant against 
the respondents have been fully discharged. 

Copies of the complaint and the report of investigation made by 
the Fruit and Vegetable Branch were served upon the respondents, 
and a copy of the report was served upon the complainant. The 
proceeding was handled under the shortened procedure. 

Complainant is a grower of beans on 30 acres near Homestead, 
Florida. Respondents are the owners of a packing shed located 
five or six miles from complainant’s farm. In the early part of 
March, 1944, complainant talked with respondents at the packing 
shed concerning the disposal of complainant’s bean crop and they 
inspected samples of the beans submitted and found them to be 
strictly fancy. Complainant states he advised Craddock that he 
i contractor to pick and handle the beans and later 
R. Lawler, a 
and informed the two 
completed. According 


would locate : 
the same day complainant accompanied by Mr. E. 
farmer in the vicinity, returned to the shed 
respondents that the arrangements had been 
to complainant it was understood that respondents would grade and 


pack the beans which they contended had already been sold to some 
of their accounts and no mention was made of any joint account re- 
lationship. It is claimed that respondents agreed to advance money 
to pay for the picking and hauling, which amount was to be deducted 
from the proceeds of the beans after selling, and assured complain- 
ant after the first day’s picking that he could continue picking and 
hauling beans. Complainant states the only charge to be made for 
handling the beans was to be the ordinary and customary charges 
made by respondents for grading, packing and selling the beans. 
Mr. E. R Lawler states, by affidavit, that in the discussion between 
the parties the respondents agreed to pack and sell the beans for 
complainant, charging the regular commission for selling in addi- 
tion to the fee for grading and packing. Further, he states the 
respondents agreed to advance to complainant sufficient money for 
picking and hauling the beans which was to be considered as an 
accommodation advance and was to be withheld from the proceeds 
derived by them from the sale of the beans. Lawler states that at 
no time during the conversation between the parties did respondents 


« 


agree to guarantee the picking and hauling charges, nor did the 
parties agree that the net profits were to be divided equally between 


them. 
Mr. L. E. Wright, the accountant and bookkeeper for respondents, 











5 A.D. 211 





NEELEY 





RUBEN TUVESON v. 0. C. CRADDOCK & W. L. 


and Mrs. O. C. Craddock claim they were present with respondents 
when the contract was entered into with complainant. The state- 
ments of these four persons are to the effect that respondents agreed 
to advance the funds for picking and hauling 400 bushels of beans 
with the understanding they were to be sold for the joint account 
of complainant and respondents, and the net profits were to be split 
equally. The respondents further stated that after the 400 bushels 
were delivered they informed complainant to continue shipments and 
more funds would be advanced; that a total of 1494 bushels were 
delivered to respondents; that all the deliveries were for the joint 
account of the parties with the definite understanding that after 
the reasonable expenses of handling were deducted the net profits 
would be divided equally: and that respondents guaranteed the pick- 
ing, packing and selling expenses. 
FINDINGS OF FACT 

1. Complainant is an individual whose address is 8841 South 
Laflin Street, Chicago, Illinois. During the early part of March, 
1944, complainant was the owner of a crop of beans then growing 
on 30 acres of land near Homestead, Florida. 
In March, 1944, respondents jointly owned a packing shed near 
Homestead and held individual licenses under the act. 

3. On or about March 7, 1944, complainant and respondents en- 


2. Respondents are individuals residing at Homestead, Florida. 


tered into an agreement wherein complainant was to pick and de- 
liver to respondents’ packing shed 400 bushel hampers of beans. Re- 
spondents were to advance sufficient funds for picking and hauling 
and further were to grade the beans and sell them for the account 
of complainant. In return respondents were to receive their usual 
packing and grading charges, and commission for selling. Later 
this agreement was extended to further consignments of beans. 

4. Complainant hired a contractor to pick and deliver the beans 
to respondents. Respondents on March 8, 1944. advanced to com- 
plainant $1040 and on March 9 advanced $889 more. Complainant 
returned $100 of these advances on March 11. In addition to the 
money advanced, totaling $1525, complainant paid $75.30 of his 
own funds for picking and hauling expenses. 

5. Complainant picked and delivered to respondents over 1400 
hampers of beans. After grading, 1340 of the hampers were sold 
by respondents in six lots. According to respondents’ record 40 
hampers, called lot 281, were diverted to the Atlantic Commission 
Company at New York City for handling on a commission basis. 
Lot 287, consisting of 352 hampers, was sold and shipped to Single- 


ton Company at Pompano, Florida, at $3 each. Lot 288, consisting 
of 668 hampers, was sold to the Atlantic Commission Company. 
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Miami, Florida, at $2.50 per hamper. Lot 289, containing 50 ham- 
pers, was also sold at $2.50 each to an individual. The 203 ham- 
pers called lot 292 were sold and shipped to Singleton Company 
for $3 a hamper and the 27 hampers in lot 296 were sold to the 
same company at $2.50 each. 

6. The lots sold to Singleton Company, 287, 292, 296, were 
hauled by respondents to Pompano, Florida. Respondents charged 
12 cents a hamper for hauling. On these lots there was a deduction 
of five cents a hamper from the sales price which was not explained. 

7. The reported sale prices and charges were: 


. Packing Hauling 
Lot Hampers Price Gross Charge Commission Charge Net 
281 40 Consigned $ 78.90 $ 18.00 $ 60.90 
287 352 $2.95 1,038.40 176.00 $35.20 $42.24 784.96 
288 668 2.50 1,670.00 334.00 66.80 1,269.20 
289 50 2.50 125.00 25.00 5.00 95.00 
292 203 2.95 598.85 101.50 20.3 24.36 452.69 
296 27 2.45 66.15 13.50 2.70 3.24 46.71 
$2,709.46 


8. There was due and owning complainant the net proceeds of 
$2,709.46, less the $1325 advanced by respondents, or a total of 
$1384.46. Complainant accepted the sum of $693.03 with the under- 
standing that it would not prejudice his rights to seek recovery of 
the balance. 

9. The balance of the net proceeds due complainant by respond- 
ents is $691.43. 

10. An informal complaint was made by complainant to the De- 
partment on April 15, 1944, which was within nine months after the 


cause of action accrued. 


CONCLUSIONS 

A personal investigation of the complaint was made by the Fruit 
and Vegetable Branch at Homestead, Florida, on January 9, 1945. 
In the report of investigation it is stated that respondents’ files 
contained the sales invoices of the beans involved herein and also 
the account sales rendered to growers in other transactions. At that 
time Craddock said the produce in the latter transactions was handled 
for the usual ten cents a package commission. The account sales 
of these growers were found to be similar in form to the first ac- 
counting which respondents admitted in their answers was rendered 
to the complainant. Although the respondents stated they had 
handled beans on a joint account basis for other growers, respondents 
could not, when requested to produce the account sales relating 


thereto, find such account sales. 
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The first account of sales rendered to complainant shows the lot 
numbers, the number of hampers, the price at which sold, the haul- 
ing charges on several lots, packing charges. commission, and pro- 
ceeds remaining after deduction of the charges. Respondents state 
that this accounting was taken from the desk of their accountant 
but complainant appears to have done so in the presence of the ac- 
countant and without protest. On its face, the transaction appears 
A 
second accounting was made to complainant on March 18, 1944, 
and here the proceeds remaining, after deduction of respondents’ 
charges, are divided by two, and the amount due complainant less 
one half of the advance is shown as $699.57. This included $75.30 
advanced by complainant for picking expenses but not the returns 
on lot 281. Thereafter a third and last account of sales dated April 
4, 1944, was sent to complainant which shows the amount claimed 
owing to complainant was $693.03, including $1.60 advanced by 


to have been considered by respondents as one of consignment. 


complainant for picking. 
It is significant that in all three of the account sales rendered to 
complainant, respondents not only deducted their usual grading and 


‘packing charges and a hauling charge in some instances, but in ad- 


dition charged a commission on each sale. It is contrary to custom 
for a party to a joint account venture to charge a sales commission. 
LaMantia Bros, Arrigo Co. v. Old Southern Produce Co., PACA 
Docket No. 1801, 8. 1567. But the charging of a sales commission by 
the consignee is a normal incident in a consignment for sale agree- 
ment. 

In addition to the respondents’ records noted in the report of in- 
vestigation of the Branch, the docket contains copies of certain other 
records voluntarily submitted by respondents during the proceeding. 
Included are check stubs, showing that checks totaling $1,425 were 
given to complainant, with the notations “Picking Money Advance”: 
and the page from respondents’ ledger contained entries correspond- 
ing with the check stubs. None of the respondents’ records now in 
evidence, other than the last two account sales rendered to complain- 
ant, indicate that the beans were being handled by them under a 
joint account agreement, even though a reasonable business practice 
would have been to designate this transaction as joint account, if 
such it was, to distinguish it from the consignment transactions 
with other growers. In fact, the act specifically provides that a 
licensee shall keep such accounts, records and memoranda as fully 
and correctly disclose all transactions involved in his business. 

On the basis of the evidence and the conduct of the parties in this 
transaction it is concluded that the parties agreed that the beans 
were to be sold by respondents for the account of the complainant. 





5 A.D. 214 PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 


Respondents’ failure truly and correctly to account and make full 
payment promptly to the complainant was, and is, in violation of 
section 2 of the Act. Reparation should be awarded to complainant 
and the facts should be published. 


ORDER 

Within 30 days from the date of this decision, respondents shall 
pay complainant, as reparation $691.43, with interest thereon at five 
percent per annum from April 1, 1944, until paid. 

The facts as set forth herein sha!l be published. 

Copies hereof shall be served on the parties by registered mail 
or in persen, and, except as to the date of payment of reparation 
and as to service on the parties, this order shall become effective 20 
days after its date. 


(A. D. 1181) 


THE LERoy DyaAL Company, Inc. v. CHARLES R. ALLEN. PACA Doc. No. 4393. 
Decided March 25, 1946. 


Failure to Pay Purchase Price—Effect of Purchase of a Commodity on 
‘ ‘es . , 
‘f.o.b. Acceptance Final” Basis—Contracts—Acceptance 


Where a buyer of potatoes on the basis of a price f.0.b. shipping point, “f.o.b. 
acceptance final,” provided for shipment by complainant within a speci- 
fied period, it is held that the meaning of “‘f.o.b. acceptance final’ as stated 
in rules of practice under the act, was a part of the contract, and that 
the buyer accepted the potatoes “by the contract,” and therefore, the com- 
rlainant is entitled to an award of reparation in amount of the purchase 
price. 


Practice and Pleading—Abandonment of Defense Pleaded—Right of 
Guarantor to Maintain Action—Subrogation 





Where respondent alleged in its answer that the complainant’s obligation as 
guarantor was to pay a final judgment and denied the right of complain- 
ant to maintain an action for damages based on respondent’s rejection 
of the potatoes which pleaded defense was not referred to in respondent's 
brief except an admission of the guaranty, such alleged defense is deemed 
to have been abandoned. 


Petition for Reconsideration, Effect of Filing—Appeal to District Court 


The filing by complainant of a petition for reconsideration of an order award- 
ing reparation in an amount less than claimed, operated in accordance 
with the rules of practice under the act to set aside automatically the 
order, and therefore there was no order in effect at the time of respondent’s 
appeal to the United States District Court. 


Mr. George B. Warburton, of Hill, Rivkins & Middleton, of New York, New 
York, for complainant. Mr. Huger Sinkler, of Charleston, South Carolina, 
for respondent. Mr. Raymond L. Dillman, Examiner. 

Decision by Thomas J. Flavin, Judicial Officer. 


PRELIMINARY STATEMENT 


sy order dated June 13, 1945 (4 A.D. 476) in a proceeding under 
the Perishable Agricultural Commodities Act, 1980 (7 U.S.C. 1940 
ed. 499a ef seqg.), complainant was awarded reparation based upon 
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findings and conclusions that respondent had rejected four carloads 
of potatoes without reasonable cause and in violation of section 2 
of the Act. Complainant sought reparation on 11 carloads and has 
filed a petition “to re-hear or re-argue and for reconsideration” of 
such order. Such petition was filed within the period of time per- 
mitted under section 47.24 of the rules of practice. After this peti- 
tion was filed, but prior to its service, the respondent petitioned 
the District Court for the Eastern District of South Carolina for 
review of the Secretary’s order of June 13, 1945. Since the filing 
of the petition by complainant for reconsideration by the Secretary 
operated, in accordance with section 47.24 of the rules of practice, to 
set aside automatically the order of June 15, 1945, there was no order 
in effect at the time of the respondent’s appeal to the District Court.! 
Consequently, respondent is holding his petition to the court in abey- 
ance awaiting the issuance of a final order in the administrative 
proceeding. 

After consideration of the complainant's petition and the respond- 
ent’s answer thereto, reconsideration is deemed proper and is hereby 
given in this order, which supersedes the order of June 13, 1945. 

The contract upon which complainant bases its claim for damages 
against respondent was oral. Complainant, who acted as a broker 
for A. B. Cohen Company of Fort Fairfield, Maine, the seller of 
the potatoes, con‘irmed the oral contract in a letter to the seller 
and respondent, the buyer. The parties agree that such confirming 
letter correctly states the oral agreement. It appears therefrom that 
A. B. Cohen Company sold respondent 20 carloads of Maine seed 
potatoes at a price per hundred pounds, f.0.b. shipping point “ac- 
ceptance final with Federal inspection certificates to be furnished 
on each car as shipped”; that shipments would be made with heater 
service furnished at $8 per carload; that the cars would be shipped 
“advise,” the seller to “draft” respondent “for each car as shipped at 
Charleston, S. C.. attaching commercial invoices” and a Federal 
short form inspection certificate to each draft; that payment of 
the drafts by respondent would be made immediately upon presenta- 
tion, which payment was guaranteed to be made by the buyer to the 
seller by complainant; that two carloads were to be shipped to re- 
spondent immediately and if respondent did not give the Cohen 
Company shipping instructions for shipment of the remaining 18 
carloads during the week of February 21-26, 1944, the Cohen Com- 
pany was to ship the potatoes on February 28 and 29, 1944. On 
February 25, respondent wrote the Cohen Company to ship the po- 
tatoes on February 29 to Norfolk, Virginia, for diversion, 

"This is consonant with the rule set forth in Southland Industries v. Federal Communica- 
tions Commission, 99 F. (2d) 117 (App. D.C. 1938), and Braniff Airways, Inc. v. Civil Aero- 


nautics Board, Essair, Inc., Intervenor, 147 F.(2d) 152 (App. D.C. 1945). See Pike and 
Fischer, Current Text, § 48g.213. 
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An exhibit listing 19 carloads shows that inspection of the po- 
tatoes was made and the cars were billed out during the period of 
February 23 to and including March 2, 1944. The exhibit shows 
that one car “rolled” on February 23, one car on February 24, 5 
cars on February 27, 7 cars (including a car that was wrecked in 
transit) on February 28, 3 cars on March 1, 1 on March 2, and 1 
on March 3. An additional carload was shipped to replace the car 
that was wrecked in transit but complainant seeks no recovery on 
account of the wrecked car. Details concerning each of the 19 car- 
loads are shown in the following table: 


Date Date Date Car 
Car No. Inspected Billed Out “Rolled” 
i 8. Se ya Feb. 23 Feb. 23 Feb. 24 Accepted 

SFRD 18416 ___---- *. 28 “« 23 * ae 3 
WAS 47420) ost < es « 28 “28 3 
SHeeD 5029 .......- Mar. 2 Mar. 2 Mar. 3 - 
De T S008S o...- Feb. 29 Feb. 29 1 + 
fee Bees Sou Hae Mar, 1 Mar. 1 ee 1 ae 
PPE O128S oon wcncu " 2 2 " 2 “ 
ME SO1CO. acoscnn = . 1 ” i ” : 
Total 8 

Date Date Date Car 

Car No. Inspected Billed Out “Rolled” 

MDT 18494 ......... Feb. 26 Feb. 27 Feb. 28 Rejected 

OED BOIO so cccinns “ 624 “26 me Oe - 
OM 2etces ..cocsn.- * 26 ae She es = 
Pkg ike | eee ©. OT Se oa 
Nice 1240 . 2.2.6 « @5 *e- e « 28 - 
i 2 Oe | | “ 2s ee “ oS 
RD is cies <' “3S *. 6 adam | | - 
MDT $7420 .......- “24 26 a * 
NAD 6344 ._.....- > Tea 6 £26 oe. One * 
PEE 26617 ...-....~ “« 23 “ 626 ac. IE ” 
SFRD 35247* _..... Mar. 7 Mar. 8 Mar. 8 me 


Total 11 
*Replacement for car URTX 91172 wrecked in transit. 

Complainant, upon demand from Cohen for payment of the drafts 
which it had guaranteed, took over the 11 rejected carloads and sold 
Fight of the 11 carloads were reinspected in Baltimore at 
The other 
three carloads were diverted by complainant without reinspection. 
Complainant asks for damages in the amount of $6,730.50,- which 
represents the difference between the amount of the drafts drawn 
for payment of the 11 carloads and the net proceeds realized on re- 


them. 
the instance of complainant and proved to be in grade. 
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sale of the potatoes, plus the cost of eight Federal inspections. The 
amount of the loss suffered by complainant is not disputed. 


FINDINGS OF FACT 

1. Complainant is a corporation whose address is 99 Hudson 
Street, New York 13, New York. 

2. Respondent is an individual whose address is 16 Vendue 
Range, Charleston, South Carolina. During all of the period cov- 
ered in the complaint, respondent was licensed under the act. 

3. On February 19, 1944, respondent entered into an oral con- 
tract whereby he agreed to purchase from A. B. Cohen Company, 
of Fort Fairfield, Maine, 10 carloads of Selected Maine Cobbler 
seed potatoes graded size A, and 10 carloads of Selected Maine Bliss 
seed potatoes graded 1144 inch minimum, at $2.45 per ewt. f.o.b. 
Maine shipping point, f.o.b. acceptance final with Federal inspection 
certificates to be furnished on each carload as shipped. Complainant, 
then acting as broker, executed and issued to the contracting parties 
a broker’s memorandum reciting in detail the terms and conditions 
of the oral contract. 

4. The contract provided that the Cohen Company would draw 
a draft for payment by respondent at Charleston of the price of 
each carload of the potatoes as shipped, attaching a commercial in- 
voice and Federal short form inspection certificate to each draft. 
the drafts to be paid promptly upon presentation. Payment of the 
drafts by respondent was guaranteed by complainant to A. B. Cohen 
Company and respondent guaranteed repayment to complainant. 

5. Under the contract, one carload each of Cobbler and Bliss 
potatoes was to be shipped to respondent immediately after the 
date of the contract, which also provided that if shipping instruc- 
tions were not given the Cohen Company by respondent during 
the week of February 21 to February 26, 1944, all remaining carloads 
were to be shipped to respondent at Charleston, South Carolina, on 
February 28 and 29, 1944. Respondent later agreed to accept cars 
shipped after February 29 but refused to accept cars shipped prior 
to February 28. 

6. A. B. Cohen Company shipped to respondent 21 cars of po- 
tatoes from shipping point in the State of Maine, including a wrecked 
carload and a replacement carload for the car that was wrecked in 
transit. The cars were loaded with the kind, quality and grade of 


potatoes called for in the contract. 

7. Nine carloads (NWX 2067, SFRD 18416, NRC 17129, SFRD 
0029, MDT 91083, CP 289034, PFE 97248, MDT 19725, SFRD 
20727) were accepted and paid for by respondent. 

8. Six carloads (MDT 18494, IC 52115, MDT 87420, NADX 
G44, PRE 25517, and SFRD 4270) were billed out by the Cohen 
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Company prior to February 28, 1944. Respondent refused to ac- 
cept delivery of and to pay for those carloads, claiming premature 
shipment, and further claiming that the inspection certificaté on car 
NADX 6344 was dated three days prior to the date the bill of lad- 
ing for that carload was issued, and that the inspection certificates 
on cars IC 52115 and MDT 87420 were dated two days prior to the 
date that bills of lading were issued. 

9 Car SFRD 35247 was shipped on March 8, 1944, to replace 
car URTX 91172 which was shipped within time but was wrecked 
in transit. Respondent refused to accept delivery of and to pay 
for that carload. 

10. Cars NWX 2045, CN 207324, NWX 7240, ART 19480, and 
MDT 18494 were shipped by A. B. Cohen Company to respondent 
within the time prescribed by the contract as modi‘ed. Respondent 
refused to accept delivery of those carloads, claiming that the dates 
of the inspection certificates were from one to three days prior to 
the dates of the bills of lading for such cars. 

11. Respondent refused to remit to A. B. Cohen Company the 
amount of the drafts drawn on him for payment of the 10 carloads 
of potatoes described in Findings of Fact 8 and 10 in the total 
amount of $11,105. 

12. Upon demand, complainant as guarantor paid to A. B. Cohen 
Company the amount of the drafts for the 10 cars of potatoes de- 
scribed in Findings of Fact, paragraphs 8 and 10, that were re- 
jected by respondent and, to minimize the loss, took over and sold 
the rejected carloads on the best terms possible. The total proceeds 
on resale of the 10 carloads was $5,156.98. The net loss to com- 
plainant was $5,948.02, plus $40, the cost of 8 Federal inspections, 
or a total of $5,988.02. A. B. Cohen Company authorized complain- 
ant to proceed with reparation proceedings under the Act. 

13. Complainant filed a complaint herein on May 18, 1944, which 
was within nine months after the cause of action accrued, 

CONCLUSIONS 

The parties to this proceeding are not in serious dispute as to 
the facts. The vital questions presented consist of contract interpre- 
tation and the resulting rights and obligations of the parties there- 
under. 

Respondent alleges in his answer to the complaint that complain- 
ant’s obligation to A. B. Cohen Company, as guarantor, is to pay 
a final judgment and denies the right of complainant to maintain 
the present action. Such contention has not been referred to in re- 
spondent’s brief, except that he admits complainant’s guaranty of 
payment to the Cohen Company as alleged in the complaint. Such 


alleged defense is, therefore, deemed to have been abandoned. 
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Complainant contends that since the potatoes were purchased on 
an “f.o.b. acceptance final” basis, respondent had no right of rejec- 
tion. In support of its position, complainant cites Randolph Market- 
ing Company, Inc. v. Rosenthal & Stockfish, Inc., PACA Docket 
No. 1501, S. 945: Lotterhos-Hluber Co., Ine. v. Satuloff Produce Co.. 
Inc., PACA Docket No. 3491, S. 2476; and other decisions under 
the act. On the other hand, respondent argues that this was a 
Maine contract and called for delivery of the potatoes to the carrier 
at a shipping point in Maine; that two conditions of the contract 
were broken by the Cohen Company: (1) shipment of 6 carloads 
prior to February 28, and (2) failure to furnish Federal inspection 
certificates based on inspections made the same day that bills of 
lading were issued: that such requirements were conditions prece- 
dent to effective delivery, and respondent’s refusal to accept the 
shipments and his refusal to proceed with the contract was in ac- 
cordance with section 11 of the Uniform Sales Act, and Revised 
Statutes of Maine, 1930, Chap. 165, See. 11. 

Section 46.24 of the “Regulations (Other Than Rules of Practice) 
Under the Perishable Agricultural Commodities- Act 0° 19307 (8 
FF. 6392) provides in part as follows: “. .. Unless otherwise de- 
fined, the following terms when included in a contract or communi 
cation involved in any investigation made or hearing held pursuant 
to the act shall be construed, respectively, as follows: * * * 

“(m) “F.o.b. acceptance final” means that the buyer accepts the 
produce f.o.b. cars at shipping point without recourse.” 

It is obvious that the term “f.o.b. acceptance final” in the contract 
in issue here was intended in the sense defined in the regulations. 
The question is what effect is to be given the term even though some 
of the cars rejected may not have been shipped on the dates speci- 
fied, and even though some of the inspection certi ‘cates may have 
antedated the dates of shipment, a result which we found not to be 
a breach of the contract in our order of June 18, 1945. — In other 
words, even assuming that with respect to some of the cars, the 
shipper may not have complied with the contract, did the respondent 
have the right to reject the cars? Of course the definition of “f.o.b. 
acceptance final” says that the buyer accepts the produce f.o.b. 
the cars at shipping point. Since the definition was a term of the 
contract, respondent agreed to accept the cars at shipping point and 
would seem to have accepted them by the contract. /n the absence 
of such a contract, of course the laws of the State of Maine. or the 
Uniform Sales Act, may permit a buyer to reject produce which is 
not shipped in accordance with the contract provisions as to date of 


shipment, date of inspection, ete. But here respondent must be 
held to have accepted the cars at shipping point, and whatever other 











5 A.D. 220 PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 


remedies, if any, might have been available to respondent for breach 
of contract by the shipper, rejection of the cars is improper, is with- 
out reasonable cause, and is in violation of section 2 of the act. 
Complainant is subrogated to the rights of A. B. Cohen Company. 
Complainant also has a cause of action of its own under section 2 (4), 
based upon respondent’s failure, without reasonable cause, to per- 
form a duty arising out of the sale negotiated by complainant. 

The car which was wrecked in transit was shipped on February 
28. A replacement carload was shipped to respondent on March 8. 
Since the wrecked car under our theory of the case was accepted by 
respondent at shipping point, a replacement car was not authorized 
under the contract. Recovery is, therefore, limited to the other 10 
carloads that respondent rejected. 

Reparation should be awarded to complainant for $5,988.02, the 


loss sustained. 


ORDER 
Within 30 days from the date of this decision, respondent shall 
pay to complainant, as reparation, $5,988.02, with interest thereon 
at five percent per annum from March 7, 1944, until paid. 
The order of June 13, 1945, is hereby vacated. 
The facts and circumstances, as set forth herein, shall be pub- 


oe 


lished. 

Copies hereof shall be served upon the parties by registered mail, 
or in person, and, except as to the date of payment of reparation 
and as to service on the parties, this order shall become effective 20 


days after its date. 


(A. D. 1182) 
PACA Doc. No. 4436.* Decided March 29, 1946. 


Dismissal—Settlement Between Parties 


| 
| 


Since the parties to this proceeding have satisfactorily settled the claim in- 
volving reparation, the complaint is dismissed. 


Mr. Emmett Donnelly, of Lake Wales, Florida, for complainant. Mr. Fred 
Stua, of Cleveland, Ohio, for respondent. Miss Lenore H. Langford, Ex- 


aminer. 
Decision by Thomas J. Flavin, Judicial Officer. 
ORDER OF DISMISSAL 
The complainant filed a complaint on January 24, 1944, against 


the respondent under the Perishable Agricultural Comodities Act, 
1930 (7 U.S.C. 1940 ed. 499a et seg.). Respondent answered and re- 


*As explained in Prefatory Note, the identities of the parties are not disclosed.—Ed. 
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quested an oral hearing. The formal hearing was held at * * * 
on June 13, 1945, but the complainant failed to appear or present 
evidence. 

On February 1, 1946, an order was issued reopening the proceed- 
ing for admission of evidence as to the amount of damages sustained 
by complainant and granting complainant 20 days in which to indi- 
cate, in writing, whether evidence would be submitted. Complain- - 
ant filed notice of intention to submit evidence on February 14, 
1946. Thereafter, and before evidence was submitted by complain- 
ant, the parties reached an agreement for amicable adjustment of 
the proceeding, and on February 28, 1946, complainant’s attorney 
acknowledged, in writing, receipt of respondent’s check for $300 
in full settlement of the matter. 

In view of the settlement by the parties, the proceeding is hereby 
dismissed. 

Service hereof shall be made on the parties. 


(A. D. 1183) 
PACA Doc. No. 4487.* Decided March 29, 1946. 


Dismissal—Settlement Between Parties 


Since the parties in this proceeding have settled the claim for reparation, the 
complaint is dismissed. 


Mr. John A. Duncan, of Detroit, Michigan, for complainant. Mr. Ned Stein, 
of Philadelphia, Pennsylvania, for respondent. Mr. Raymond L. Dillman, 
Examiner, 


Decision by Thomas J. Flavin, Judicial O ficer. 
ORDER OF DISMISSAL 

In this reparation proceeding under the Perishable Agricultural 
Commodities Act (7 U.S.C. 1940 ed. 499a ef seg.), complainant al- 
leged a cause of action against respondent and respondent filed an 
answer. Prior to the hearing in the matter, the parties filed notice 
that the complainant’s claim had been amicably settled with the 
respondent. 

In view of the settlement by the parties, the complaint is hereby 
dismissed. 

Service hereof shall be mage on the parties. 





*As explained in Prefatory Note, the identities of the parties are not disclosed.—Ed. 











1943 PACA DECISIONS HITHERTO UNREPORTED 


(A. D. 1184) 
PACA Doc, No. 4126.* Decided March 9, 1948. 


Where complainant purchased a carload of cabbage from respondent for ship- 
ment in interstate commerce and complainant had an opportunity to in- 
spect the cabbage at the time of purchase, complainant’s complaint for 
damages for breach of sale specifications is dismissed because (1) com- 
plainant had an opportunity to make inspection of the cabbage at the 
time of purchase and (2) in the absence of fraud respondent is entitled 
to retain the purchase price.f 

Order of September 19, 1942 is reinstated and its effective date is advanced. 


Dismissal—Effect of Buyer’s Opportunity to Inspect Commodity 
) 


Messrs. Golbus & Golbus, of Chicago, Illinois, for complainant. West Tennes- | 
see Truck Growers Association, of Gibson, Tennessee, for respondent. 


Mr: Brooke, Examiner. 
Decision. by Thomas J. Flavin, Assistant to the Secretary of Agri- 


culture. 


On September 19, 1942. an order was issued dismissing the com- 
plaint in this proceeding. Thereafter, complainant asked for re- 
consideration, and the order of dismissal was set aside so that more 
time would be available for reconsideration. 

The record, including pleadings, evidence, and argument, has 
been reexamined, and it seems that dismissal of the complaint is 
the proper disposition of this proceeding. Therefore, the order of 
September 19, 1942, including Proceedings, Findings of Fact, Con- 


ORDER REINSTATING DISMISSAL 


clusions, and Order, is reinstated, as the final disposition of this 
proceeding, in all things except its effective date, which shall be 
20 days after the date of this order of reinstatement. 


(A. D. 1185) 
PACA Doc. No. 4132.* Decided March 9, 1943. 


So  aERR 


Dismissal—Settlement Between Parties 


A letter from complainant having been received stating that this case has 
heen settled and asking that it should. be closed, the complaint herein 
is dismissed. 

Mr. Henry Silverman, of New York, New York, for complainant. Respondent, 
pro se. Mr. Raymond L, Dillman, Examiner. 


Decision by Thomas J. Flavin, Assistant to the Secretary of Agqri- 


e 


ORDER OF DISMISSAL 
By a letter dated January 11, 1943, complainant stated that this 
case has been settled, and asked that it~be closed. Therefore, the 
complaint herein is dismissed, effective 20 days after this date. 


culture. 


SERIE ree 


*As explained in Prefatory Note, the identities of the parties are not disclosed.—Ed. 
tSyllabus of decision and order dated September 19, 1942. 
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(A. D. 1186) 
PACA Doc. No. 4172* Decided March 9, 1943. 


Denial of Application for License to Partnership 


Where applicants for a license under the act were ordered to show cause why 
their application should not be denied beecause of prior violation of the 
act, held that while applicant-partnership as such had not violated the 
act, a prior violation by one member warranted denial of the license. 


Mr. Raymond L. Dillman, for Food Distribution Administration. Respondents, 
pro se. Mr. John C. Brooke, Examiner. 
Decision by Thomas J. Flavin, Assistant to the Secretary of Agri- 
culture. 
PROCEEDINGS 

On June 2, 1942, an order was issued under the Perishable. Agri- 
cultural Commodities Act, 1980 (7 U.S.C. 1940 ed. 499a-r), direct- 
ing * * * to show cause why their application for a license should 
not be denied by reason of previous violations of the act by * * *. 

A copy of the order to show cause was served on the applicants. 
* * * in a letter dated June 5, 1942, which may be regarded in the 
nature of an answer, admits some of the statements of fact. In that 
letter’he draws the conclusion that he has not violated the act. He 
stated that he was willing to pay for some of the produce. No 
request for an oral hearing was made and the matter is disposed of 
under the shortened procedure (CFR 47.17; 6 F.R. 3505). 

Depositions pursuant to authority granted by the Secretary were 
taken on behalf of the Government which support the facts alleged 
in the order to show cause. An opening statement of facts has been 
filed by a representative of the Agricultural Marketing Administra- 
tion, now Food Distribution Administration, which was sworn to 
on August 11, 1942. No evidence has been submitted on behalf of 
the applicants. 

A copy of the examiner’s report was served upon the parties. 
Exceptions have been filed by * * *. He states he was not a part- 
ner of * * *, at the time of the transactions referred to in the order 
to show cause. 

FINDINGS OF FACT 

1, On May 23, 1942, the Agricultural Marketing Administration, 
now Food Distribution Administration, received and stamped for 
filing, a written application executed on applicant’s behalf, dated 
May 18, 1942, for issuance of a license to the partnership of * * *, 
consisting of * * *, of * * *, authorizing said applicants “to carry 
on the business of a commission merchant, and/or dealer, and/or 
broker,” in accordance with the licensing provisions of the Perish- 
able Agricultural Commodities Act, 1930, as amended. 





*As explained in Prefatory Note, the identities of the parties are not disclosed.—Ed. 
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2. On or about December 29, 1941, * * * purchased in interstate 
commerce for shipment in such commerce, at * * *, from the * * *, 
a truckload of citrus fruit at the agreed price of $365 80 and, at the 
same time, the * * * delivered to * * * $60 in cash, and thereafter, 
* * * failed, neglected, and refused to account and pay the * * * the 
agreed price of the citrus fruit or any part thereof, and failed and 
refused to return and pay the $60 delivered to him in cash. 

3. On or about April 25, 1942, * * * by oral agreement with the 
* * * of * * *, agreed to purchase for shipment in interstate com- 
inerce 60 bushels of cabbage greens at the agreed price of 75 cents per 
bushel, f.o.b. * * *, but, thereafter failed, neglected, and refused to 
accept and take delivery of the cabbage greens, and the * * * suf- 
fered loss and was damaged thereby in the sum of $9.00, being the 
amount of the difference between what * * * agreed to pay for the 
cabbage greens and the amount realized by the * * * on resale of 
the cabbage greens to another purchaser. 

4. During the month of April 1942, * * * orally represented to 
one * * *, in connection with the proposed purchase in interstate 
commerce of certain vegetables, that he was then and there acting as 


agent for the * * *, of * * *, but, in truth and in fact, * * * was 
not at that time such agent, and the statement was false and mis- 
leading. 

CONCLUSIONS 


It is concluded that by reason of * * * having engaged in prac- 
tices which were prohibited by, and which were, and are, in viola- 
tion of section 2 of the Perishable Agricultural Commodities Act, 
1930, * * * and the applicant partnership, although the partnership 
as such was not a party to the violations, by reason of his being a 
member and partner thereof, are unfit to engage in the business of 
2 commission merchant, and/or dealer, and/or broker, and the ap- 
plication for license under the provisions of the act should be denied. 


ORDER 
IT IS HEREBY ORDERED that the application of * * *, a 
partnership, for a license to engage in the business of a commission 
merchant, dealer, or broker, in the handling of fresh fruits and fresh 
vegetables in interstate commerce, as required by the licensing pro- 
visions of the Perishable Agricultural Commodities Act, 1930, is 
denied. 


IT IS FURTHER ORDERED that a copy of this order shall 
be served on the applicants by registered mail, or in person, and 
shall become effective 20 days after service on the parties. 
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(A. D. 1187) 
PACA Doc. No. 4227.* Decided March 9, 1945. 
Dismissal—Settlement Between Parties - 


Where at the hearing the parties announced that negotiations iu: > ttlement 
were pending, the hearing was continued, and thereafter, by letter com- 
plainant stated that settlement had been completed, the complaint is dis- 


missed. 
* 


Mr. David Siskind, of New York, for complainant. Mr. Michael C. Bernstein, 
of Bernstein, Weiss & Tomson, New York, New York, for respondent. Mr. 
Raymond L. Dillman, Examiner, 

Decision by Thomas J. Flavin, Assistant to the Secretary of Agri- 
culture. 

ORDER OF DISMISSAL 
By a letter dated February 9, 1943, complainant stated that this 
case has been settled, and asked that it be closed. Therefore, the 
complaint herein is dismissed, effective 20 days after this date. 


(A. D. 1188) 
PACA Doc. No. 4111.* Decided March 12, 1943. 
Dismissal—Settlement Between Parties 


A letter from complainant having been received stating that this case has 
been settled and asking that it should be closed, the complaint herein is 
dismissed. 


Mr. R. W. Gudgeon, of Chicago, Illinois, for complainant. Messrs. Bernstein, 
Weiss, & Tomson, of New York, New York, for respondent. Mr. Raymond 
L. Dillman, Examiner. 
Decision by Thomas F. Flavin, Assistant to the Secretary of Agri- 
culture. 
ORDER OF DISMISSAL 
By a letter dated January 27, 1943, complainant stated that this 
case has been settled, and asked that it be closed. Therefore, the 


complaint herein is dismissed, effective 20 days after this date. 


(A, D. 1189) 
PACA Doc. No. 4119.* Decided March 12, 1943. 
Dismissal—Settlement Between Parties 


A letter from complainant having been received stating that this case has 
been settled and asking that it should be closed, the complaint herein is 
dismissed. 


Mr. Samuel L. Einhorn, of Philadelphia, Pennsylvania, for complainant. 
Messrs. Bernstein, Weiss &€ Tomson, of New York, New York, for re- 
spondent. Mr. Raymond L. Dillman, Examiner. 


*As explained in Prefatory Note, the identities of the parties are not disclosed.—Ed. 
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Decision by Thomas F. Flavin, Assistant to the Secretary of Agri- 
culture. 
ORDER OF DISMISSAL 
By a letter dated January 6, 1943, complainant stated that this 
casé has been settled, and asked that it be closed. Therefore, the 
complaint herein is dismissed, effective 20 days after this date. 


(A. D. 1190) 
PACA Doc. No, 4255.* Decided March 29, 1943. 


Dismissal—Settlement Between Parties 


A letter from complainant having been received stating that this case has 
been settled and asking that it should be closed, the complaint herein is 


dismissed. 


Mr. Herbert Alpert, of Boston, Massachusetts, for complainant. Respondent, 
pro se. Mr. Raymond L, Dillman, Examiner. 
Decision by Thomas F. Flavin, Assistant to the Secretary of Agri- 
culture. 
ORDER OF DISMISSAL 
sy wire dated February 24, 1948, complainant’s attorney states 
that the matters in issue in the case described above have been set- 
tled by payment of complainant’s claim in full. Therefore, the com- 
plaint herein is dismissed, effective 20 days after this date. 


*As explained in Prefatory Note, the identities of the parties are not disclosed.—KEd. 








COURT DECISIONS 
E. K. HARpDISON SEED Co. v. Jones, 149 F. 2d 252.* Decided May 14, 1945. 
CIRCUIT COURT OF APPEALS, SIXTH CIRCUIT 
Civil Action No. 9893 


Cease and Desist—Violation of Act—Seeds—False Labels—Evidence 

Order of War Food Administrator directing petitioner to cease and desist from 
shipping seeds falsely labeled by not showing the presence of noxious- 
weed seeds, on the basis of the official records of analysis of seed sam- 
ples but without the testimony of the officials who actually made the 
analysis, affirmed, 149 F. 2d 252.** 

[253]+ On Petition to Review Order of United States Depart- 
ment of Agriculture, War Food Administration. 

Petition by E. K. Hardison Seed Company to review an order of 
the United States Department of Agriculture, War Food Admin- 
istration, directing petitioner to cease and desist from shipping seeds 
falsely labeled, opposed by Marvin Jones, War Food Administrator. 

Order affirmed. 

William Waller, of Nashville. Tenn. (Armistead, Waller, Davis & 
Lansden, of Nashville, Tenn., on the brief), for petitioner. 

John T. Grigsby, of Washington, D. C. (Z’om C. Clark, of Wash- 
ington, D. C., Byron B. Harlan, of Cincinnati, Ohio, and Vincent 
A. Kleinfeld and John T. Grigsby, both of Washington, D. C., on 
the brief), for respondent. 

Before Hicks, Hammon, and Martin, Circuit Judges. 

Hamivton, Circuit Judge. 

Petitioner is a partnership doing business under the firm name, 
EK. K. Hardison Seed Company, and during the period of time in- 
volved here was engaged in the business of selling agricultural seeds 
and shipping them in interstate commerce. 

In the years 1941 and 1942, petitioner made numerous shipments 
in interstate commerce of seeds in bags with labels on each showing 
the noxious-weed content and the germination percentage of the seed. 

In a proceeding under the Federal Seed Act of August 9, 1939, 
53 Stat. 1275, 7 U.S.C.A. § 1551 et seqg., and the rules and regula- 
tions promulgated pursuant thereto (7 C.F.R. 201.1 e¢ seqg.), the War 
Food Administrator found that petitioner had violated 7 U. S. C. 
§ 1571 by shipping in interstate commerce bags of seeds falsely 
labeled. Predicated on fact findings and pursuant to 7 U.S.C.A. 
§ 1599, the Administrator issued an order directing petitioner to 
cease and desist from shipping or delivering for transportation to 
another State, agricultural seeds to which were attached labels con- 
taining false statements or labels not showing the presence of any 


*3 A.D. 730, affirmed.—Ed. 

**Reference to each point involved in this case will be found in Index-Digest in this issue 
of Agriculture Decisions.—Ed. 

tItalic figures in brackets refer to first word beginning a page in 149 F. 2d.- Ed 
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seeds considered seeds of a noxious weed by the law of the State to 
which the seeds were shipped, if such noxious-weed seeds were 
present. 

Petitioner seeks a review of the Administrator’s order under 7 
U.S.C.A. § 1600, praying that it be set aside on the ground that the 
Administrator's conclusions, order and relief lack necessary support 
in the evidence and that the order lacks statutory authority. 

Under 7 U.S.C.A. § 1571, the channels of interstate commerce are 
closed to all agricultural seeds or mixtures thereof for seeding pur- 
poses, unless each container bears a label giving information in ac- 
cordance with rules and regulations promulgated by the statutory 
administrator showing (a) the percentage of weight of weed seeds 
including noxious-weed seeds: (b) the kinds of noxious-weed seeds 
and the rate of occurrence of each, which rate shall be expressed in 
accordance with and shall not exceed the rate allowed for shipment, 
movement or sale of such noxious-weed seeds by [254]+ the law and 
regulations of the State into which the seed is offered for transpor- 
tation or transported, or in accordance with the rules and regula- 
tions of the Secretary of Agriculture determining that weeds, other 
than those designated by State requirement, are noxious; (c) per- 
centage by weight of inert matter; (d) the percentage of germina- 
tion exclusive of hard seed and also the percentage of hard seed if 
present. 

The statute authorizes the Administrator to prescribe rules and 
regulations as to samplings, analyses, tests and examinations of 
seeds made in connection with the administration of the statute and 
to prescribe reasonable tolerances as to percentages of germination 
and rates of occurrences of noxious-weed seeds or other foreign sub- 
stances, 7 U.S.C.A. $§ 1592, 1593. 

The Administrator promulgated regulations prescribing rules for 
testing and also tolerances. Part 201, Federal Seed Act Regulations 
(7 F. R. Cumulative Supplement, 1943 

The present order is based on six shipments by petitioner; (a) 
two shipments to Alabama customers and one shipment to a Georgit 
customer, of lespedeza seeds, all containing a higher rate of occur- 
rence of dodder seed than shown on the labels affixed to the bags: 
(b) two shipments to Alabama customers of rye seeds with a lower 
percentage of germination than shown on the labels affixed to the 
bags: (c) one shipment to an Alabama customer of wheat seed 
containing corn cockle seed, a noxious-weed seed under the laws of 
Alabama, not mentioned on the labels aflixed to the bags. 


The evidence concerning the lespedeza shipment to Alabama was 
that of an inspector for the State of Alabama, who testified that he 
took samples out of each of 50 bags shipped by petitioner to Stegall- 
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Sylvest Seed Company of Montgomery, Alabama, and in turn 
shipped by the latter to the Alabama Mercantile Company of Bir- 
mingham. The samples were taken at the Alabama Mercantile Com- 
pany by the inspector and consisted of approximately four ounces 
each out of 125-pound bags, and were forwarded by the inspector 
to the Seed Analyst of the State of Alabama. In the office of the 
latter official these samples were commingled and the mass divided 
into subsamples and analyzed. One of the subsamples contained 
less weed seed per pound than was shown on the label and another 
contained more. 

The shipment to the Georgia customer was sampled by a field 
employee of the Food Distribution Administration of the United 
States on the premises of the Atlanta Seed Company, consignee. 
The sample contained approximately fifty grams and was afterward 
placed in a sealed package and sent by mail to the Federal Seed 
Laboratory at Montgomery, Alabama, where it was labeled. An 
associate seed technologist in charge of the administration of the 
Kederal Seed Act at the Federal State Seed Laboratory at Mont- 
vomery, Alabama, introduced in evidence a copy of the: original 
record kept in his office showing the result of the analysis of the 
samples sent in by the inspector. The witness had not made the 
analysis and was unable to testify as to who did. The analyst who 
made the test did not testify but the report which was made a part 
of the evidence showed a higher dodder seed content than was on 
the label. 

On November 20, 1941, petitioner shipped 20 bags of rye seed to 
the Morgan County Exchange, Hartselle, Alabama, with labels on 
cach bag representing that the germination of the seed was 88 per- 
cent. In November 24, 1941, a commodity inspector for the Agri- 
cultural Department of the State of Alabama removed from ten of 
these bags, samples aggregating two pounds and mixed these sam- 
ples and forwarded the mixture to the State Seed Analyst of Ala- 
bama, who had the composite sample analyzed in his oftice between 
December Ist and 12th, 1941, and there was found a germination 
of 62 percent. 

On September 25, 1942, petitioner shipped to J. T. Whatley, Jr., 
Dothan, Alabama, 20 bags of rye seed containing labels representing 
germination of 90 percent. 

On October 9, 1942, the Alabama inspector took samples from 
eight of the 20 bags of rye seed on the premises of J. T. Whatley, 
Jr., and mailed the composite sample to the State Seed Laboratory 


under seal. An analysis of this sample in the oflice of the State 
Seed Analyst showed a germination of 60 percent. 
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On October 22, 1942, petitioner shipped to the Talladega County 
Exchange, Talladega, Alabama, 8 bags of wheat seed containing 
labels representing that cheat seed was the only noxious-weed seed 
in the bag. On October 29, 1942, an inspector for the State Depart- 
ment of Agriculture for the State of Alabama took samples from 
six of [255]|+ these bags and mailed the composite sample to the Seed 
Control Laboratory at Birmingham, Alabama. An analysis of the 
composite sample was made in the office of “the State seed Analyst 
where it was found that each of the bags contained forty-one corn 
cockle seeds per pound. Corn cockle was defined by Alabama law 
to be a noxious weed. 

Petitioner introduced in evidence the original report of its seed 
analyst on all of the seeds here in question. At the time of the 
hearing he was in the Armed Forces of the United States and was 
not available as a witness. 

The practice of petitioner was to sack and stack its seed as they 
ran from the cleaner and to give a quantity thereof a lot number. 
Petitioner’s analyst took samples out of each bag in a lot and mixed 
them and analyzed the mixture. One hundred seeds were analyzed 
for the purpose of determining the germination. One of petition- 
ers’ partners testified that petitioners’ analyst followed the rules and 
practices of the Commercial Analysts’ Association. The rules and 
regulations of this association are not in the record. The original 
labeling on the bags of seed here in question conform to the report 
of petitioner’s analyst. 

The statutory regulations define a lot of seed to mean a definite 
quantity of seed identified by a lot number, every portion of bag of 
which is uniform within permitted tolerances for the factors which 
appear in the labeling [7 F. R. Part 201, Sec. 201.1 (v)]. Section 
201.37 authorizes qualified state officials to draw samples, secure in- 
formation and records pertaining to, and otherwise inspect seed and 
screenings subject to the Act. Section 201.39 provides that in order 
“to secure a representative sample, equal portions shall be taken from 
evenly distributed parts of the quantity of seed or screenings to be 
sampled and in obtaining the samples from free-flowing seed in bags 
or bulk, a probe or trier shall be used and the portions taken shall 
be combined into a composite sample. Section 201.41 provides that 
in quantities of five bags or less, each bag shall be sampled and, 
where the quantity is more, at least every fifth bag, but not less than 
five bays, shall be sampled. Section 201.43 provides that the size of 
the sample to be submitted for analysis, test or examination shall be 
not less than two ounces of grass seed not otherwise mentioned, 
white or alsike clover or seeds not larger than these, five ounces of 
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red or. crimson clover, alfalfa, rye grasses, brome grasses, millet, 
flax, rape or seeds of similar size. 

Section 201.45 provides that working samples on which the actual 
analysis is made shall be taken from the submitted samples in such 
manner as that it will be representative and the sample shall be 
repeatedly divided to the weight to be used for the working sample 
and weighed. Five grams shall be used for rye grass, meadow fescue, 
foxtail millet, alfalfa, red clover, sweet clovers and lespedeza. 

Section 201.52 provides that in determining the number of seeds 
of individual noxious weeds present per unit weight, the samples 
shall be not less than fifty grams. 

Section 201.53 provides that in making germination tests the seeds 
for germination shall be taken from the separation of the kind, va- 
riety or type considered pure seed and shall be counted without dis- 
crimination as to size or appearance and that at least four hundred 
seeds shall be tested for germination, the four hundred to be divided 
into lots of not less than one hundred seeds and that retests shall be 
made if there is a difference of 10 percent between any two of the 
separate hundreds of seeds tested when the average of the test is 
80 percent or above, or if there is a difference of 15 percent when 
the average is below 80 percent. ‘The regulations schedule tolerances 
both as to germination and noxious-weed seed content, which regu- 
lations we feel it unnecessary to set out in detail here. Suffice it to 
say that the seeds in question when placed in interstate shipment 
were Within the regulations’ tolerances based on petitioner’s analyses, 
but were without the tolerances according to the reports of analyses 
of officials of Alabama and of the Federal Government. The officials 
of the Federal Government and the State of Alabama followed the 
regulations substantially in the method of taking the samples and 
making the analyses. There is no evidence in the record that peti- 
tioner’s analyst followed the Government regulations substantially 
in obtaining samples on which his analyses were based. 

Petitioner urges, that a lack of uniformity in weed seed content 
and the germination percentage in different samples taken from the 
same lot of seed at different times is no evidence that the bags in 
which the seeds were shipped were falsely labeled. 

[256]+ [1-3] Human experience has taught us that one thing con- 
currently may be associated with another. In other words, the pres- 
ence of smoke indicates the presence concurrently of fire. Thus it is 


that samples are receivable in evidence to show the quality or con- 
dition of the entire lot or mass from which they are taken. The pre- 
requisites necessary to the admission in evidence of samples are that 
the mass should be substantially uniform with reference to the qual- 
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ity in question and that the sample portion should be of such nature 
as to be fairly representative. The samples in the case at bar were 
taken from the very mass of seeds in issue although at different 
times. The difference in time of the taking of the samples is not 
material, although usually there is some change in germination over 
a long period. No showing is made that the use of a composite sam- 
ple for comparison would produce a result substantially different 
from comparison of a sample of each container of grain with an 
original average sample and within the periods of time involved. 
In our opinion the samples and analyses in question constitute com- 
petent ‘and substantial evidence that petitioner had falsely labeled 
its products transported in interstate commerce. The weight of the 
evidence was for the Administrator. 

[4, 5] The Federal Seed Act makes it unlawful for any person 
to transport or to deliver for transportation in interstate commerce 
agricultural seeds with untruthful labels. Seeds are the keystone to 
the agricultural and horticultural industry, an industry which is 
vital to the life and prosperity of the country. The responsibility 
resting on the shoulders of those who grow and distribute these 
essential articles is therefore a heavy one. If agriculture ‘is to suc- 
ceed, crop seeds must be of suitable stocks or strains, have a high 
vitality and be relatively free from disease and weed seeds. Seed 
testing is an art and the farmer must depend for the purity of his 
seeds on the tests made by others as he is not trained in this art and 
has not the facilities. The basic philosophy of the Federal Seed 
Act is to inform the user of what he is buying and to protect him 
against adulteration. The burden of knowing what is for sale and 
telling the truth about it is placed on the distributor, under the Act 
because he is presumed to have the better facilities for ascertaining 
the facts. (H. R. Rep. No. 538, 76th Cong. 1st Sess., pp. 2 and 2). 
The Act must be construed and applied in the light of its purpose. 
United States v. Dotterweich, 320 U.S. 277, 280, 64 S.Ct. 134, 88 
L.Ed, 48. 

The persons who made the analyses of samples sent to the Ala- 
bama State Laboratory and to the Federal Seed Laboratory were 
not called as witnesses. An associate seed technologist in charge of 
the administration of the Federal Seed Act and the Custodian of 
the records in the Federal State Seed Laboratory at Montgomery, 
Alabama, made a copy of the report of the analyst on the sample 
taken from the lespedeza shipped to the Atlanta Seed Company and 
put the report in evidence, which was the only evidence in the record 
The analyses of all the other 


as to the analysis of this shipment. 
seeds in question were testified to by the Chief Seed Analyst for.the 
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State of Alabama, who introduced in evidence the original records 
of the analyses in his office. This witness testied that he, person- 
ally, made an analysis of some of the samples and that all others 
were made under his supervision and that the reports of the analyses 
und tests were kept in his custody as the official in charge of the 
State Laboratory. The record is clear that the samples were taken 
from the identical shipments of seeds in question and were sent to 
the laboratories in the usual and ordinary manner and were properly 
identified. 

Petitioner urges that, giving full weight to the rule that an ad- 
ministrative body is not limited by the strict rules as to the admis- 
sibility of evidence which prevails in courts, the testimony here in 
question was incompetent, being clearly hearsay and that its ad- 
mission deprived petitioner of the right to cross examine the seed 
analyst, and that to enforce the Administrator's order based on such 
testimony would deprive petitioner of its property without due 
process of law in violation of the Fifth Amendment. 

[6-8] Title 7 U.S.C.A. § 1607 authorizes the Administrator of 
the Federal Seed Act to cooperate with any State or its department 
agencies in carrying out the provisions of the Act. It will thus be 
seen that under the plain provisions of the Statute in question it 
was contemplated that State agencies were to be used in its admin- 
istration. So, in testing the competency of the questioned evidence, 
the records of the laboratories of the Federal and State Govern- 
ments are on an equal footing. A report |207]+ of a public official 
is distinguished from a return of such official in that the latter is 
typically concerned with something done or observed by that officer, 
while the report embodies the result of the officer’s investigation not 
originally occurring within his personal knowledge. But a report, 
if made under due authority is receivable in evidence on the same 
principle as an official return. 

[9| Reports which are of a public nature and taken under com- 
petent authority to ascertain a matter of public interest are admis- 
sible in evidence against all the world. It is not essential to the 
admission of evidence of this nature that the inquiry should have 
been made by virtue of some judicial authority and by means of 


witnesses examined upon oath. It is sufficient if it was made by vir- 
tue of competent authority on behalf of the public and on a subject 
matter of public interest. Wigmore on Hvidence, Third Edition, 
Vol. 5, Sec. 1670. 

[10] Title 28 U.S.C.A. § 695, makes admissible in the courts of 
the United States, any memoranda or the record of any act, transac- 
tion, occurrence or event, if it shall appear that it was made in the 
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regular course of business and that it was the regular course of such 
business to make such memoranda or record. It has been said that 
it was the intention of Congress in enacting this section to bring 
decisions of all Federal courts into line with the modern rule that 
it is sufficient to show that the entry is contained in a book of regular 
entries maintained in the establishment without producing the par- 
ticular person who made the entry and having him identified. Pa/mer 
v. Hoffman, 318 U.S, 109, 63 S.Ct. 477, 87 L.Ed. 645, 144 A.L.R. 719. 
While the statute to which reference is made relates solely to the 
admissibility of evidence in the courts, we know of no reason why 
the principle enunciated should not be applied to proceedings before 
administrative tribunals since they need no statutory authority to 
apply it. The rule is a common-sense method of vetting informa- 
tion and presents little danger of injustice. 

{11] The records in question were of a public character, made 
and kept for a public purpose and they come within the rule which 
admits in evidence records kept by persons in public office in which 
they are required by the nature of their office to write down par- 
ticular transactions occurring in the course of their public duties or 
under their personal supervision. “'vanston v. Guan, 99 U.S. 660, 
666, 25 L.Ed. 306. The evidence was admissible; its weight was for 
the Administrator, 

[12] Petitioner included by mistake a bag of screenings of les- 
pedeza seed in a shipment to an Alabama customer. Samples were 
taken from this bag and analyzed, the analysis showing a dodder 
seed content of 18,900 per pound. The examiner rejected the analy- 
sis of this sample as evidence. The Administrator, in his findings 
of fact. included it. Petitioner urges on us that this makes the order 
of the Administrator defective. Admitting, for the purpose of the 
case, that this evidence was erroneously considered by the Admin- 
istrator, it could not affect either way the legal significance of the 
order. The record furnishes legal support for the findings of fact 
of the Administrator aside from this particular bag. 

[13] The cease and desist order of the Administrator is made ap- 
plicable to all shipments of petitioner in interstate commerce. Peti- 
tioner asks that it be modified and made applicable to shipments 
only into the States of Alabama and Georgia. While it is true the 
complaint and findings of fact relate exclusively to shipments into 
the two states mentioned, we are of the opinion that under the terms 
of the statute, the Administrator was free to issue a cease and desist 
order applicable to all shipments made by petitioner in interstate 


commerce. 
When a distributor of seeds has violated the provisions of the Fed- 
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eral Seed Act in a particular manner, the Administrator may issue 
a cease and desist order from further violations of the Act by the 
means theretofore employed. The practice sought to be restrained 
generally has a close resemblance to that which the distributor has 
followed in some states and which he may follow in others and there 
are reasonable grounds for believing that unless restrained there is 
a likelihood of future transgressions. National Labor Relations 
Board v. Express Publishing Co., 312 U.S. 426, 61 S.Ct. 693, 85 
L.Ed. 930. 
The order of the Administrator ‘is affirmed. 











INDEX-DIGEST OF AGRICULTURE DEC'*IONS 
MARCH 1946 
AGRICULTURAL MARKETING AGREEMENT ACT OF 19: 


A.D. 
No. 


Morion TO STRIKE PORTIONS OF DEPARTMENT'S BRIEF 
Rulings on 
It is within the legitimate scope of argument to contend that 
the order will be frustrated if petitioner attacking the 
order should prevail ....-.-.....-..-.<< Barer A Sead 


Since it can hardly be said that the applicable order pro- 
visions were pellucid, and there was room for honest dif- 
ferences of opinion on interpretation and application, the 
petitioner's attempt to establish its rights is not prop- 
erly characterized as an evasion especially where peti- 
tioner is a cooperative association of producers, is also 
in the market place as a dealer and where allegations of 
“evasion” in the brief were publicized. Motion to strike 
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ORDER No. 27 (NEW YorRK) 
II-A Unpriced Milk 
The description of the event and circumstances leading up 
to the adoption of the III-D provisions show unmistak- 
ably that II-A unpriced milk was intended as the classi- 
fication for Northern New Jersey cream and that there 
was no intention to allow the low-priced III-D classifi- 
cation for cream sales in any of the Northern New Jersey 
counties through which moved the cream in dispute in 
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III-D Classification Based on Movement or Disposal Not Later 
Than from First Cream Plant 
Although a handler generally has the option of selecting 
classification on the basis of utilization of the plant 
where received from producers or at the plants permitted 
by the exceptions, the order provides for a III-D clas- 
sification on the basis of a III-D movement or disposal 
not later than from the first cream plant. So, none of 
the cream which moved from Janssen’s Grant Street Ho- 
boken plant (whether received originally as milk at 
feeder plants or at Horseheads or Massfield) meets this 
requirement because the Grant Street plant was the sec 


ond cream plant —_- _— Shei ches ii ae aka CL aaa 


IIlI-D Provisions Not Controlled by Passing of Title to Cream 
Whether title passed to the cream in Newark is not govern- 
ing, for, if III-D provisions were to be controlled by the 
law of sales, a great deal of cream shipped’ from New 
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A.D. 
No. 


Page 


III-D Provisions Not Controlled by Passing of Title to Cream—Continued 


III-D 


In 


York state f.o.b. by carrier to New England and other 
points classified as III-D would have been reclassified 
II-A unpriced under the principle of the law of sales 
that title passed when delivery was made to the carrier 
Git: 5.6.0 GOIOR ee eon eee aeaeee 


Provisions Requiring Shipment to be for Use in Outside 
Area 

the light of the purpose of the III-D provisions as shown 
by the history, at least a minimum requirement would 
seem to be that the shipment should be “for use’ in the 
outside area which not only was not the case here but 
the facts indicate that petitioner either knew or should 
have known that Philadelphia was not to utilize the 
cream in Newark, and therefore, it is concluded that 
Philadelphia was merely a conduit for the movement of 
cream to Janssen, that the transaction with Philadelphia 
was but a formalism, and that the cream shipped to 
Philadelphia Dairy Products Company, Inec., was not by 
virtue of the shipments cream ‘‘delivered as cream to a 
purchaser .. . outside any county in other States in 
which there is a plant which is approved by any health 
authority for the receiving of milk to be sold in the 


TAAERGTING GION nos cence couse doeewew stale stains 


Classification of Cream Moving from Unapproved Plant to Ap- 


proved plant 


Delivery of cream by a handler from an approved plant to an 


unapproved plant in an unapproved county has not been 
administratively considered or interpreted as a delivery 
for I1I-D purposes on cream which moves from the un- 
approved plant to an approved county 


Classification of Milk 
Class II-A and Class III-D 


Where petitioner claimed that for a certain period it re 
ported monthly to the market administrator as Class 
IlI-D large quantities of milk which moved as cream 
to or through counties in Northern New Jersey, that 
after audit the market administrator erroneously re 
classified some of this cream as Class II-A unpriced 
and that as a result of such audit petitioner paid 
under protest large sums of money to the market ad- 
ministrator, and it was also required to pay adminis- 


trative assessments, and it was refused credit for co- 
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ORDER No. 27 (NEw York )—Continued 
Classification of Milk—Continued 


Class II-A and Class III-D—Continued 


operative payments, it is held that since the classifi- 
cation of the milk in controversy came within the pro- 
visions of Class II-A as defined in Article III of Order 
No. 27, the market administrator’s classification of the 
milk in controversy was justified, excepting a portion 
of the milk moving from petitioner’s Newark plant on 
routes to stores in approved counties, which should 
have been classified as III-D milk as defined in Article 
ii], subsection 7 of the said order...-..=....=.-.-.-.- 


Discrimination for Lack of Uniformity 
Even though the case for any III-D classifications in North- 


ern New Jersey is not a strong one from the promulga- 
tion history standpoint, and particularly for handlers dis- 
tributing in Northern New Jersey, this inconsistency 
should be removed, and taking the situation as it is dis- 
closed, that is with no reclassification to II-A unpriced 
for cream going out on routes from Borden’s Newark 
plant to customers such as stores and restaurants located 
in approved counties, the same privilege should be ac- 
PURER OMREIIOROR 2 56 oe ee ee eee 


Reclassification to II-A Unpriced Milk 
Since III-D classification is available no later in a series of 


plant movements than movement from the first cream 
plant, the reclassification to II-A unpriced is upheld be- 
cause the cream was moved from the first cream plant to 
the second cream plant at Washingtonville within the 
Ones Or ONO WOR one oe en ewee naan eames 


Ruling on Admissibility of Schedule A of Exhibit I 
Since a classification scheme based upon plant movement, 


or utilization at a plant, is valid regardless of the ulti- 
mate ‘‘value” realized by the handler from the milk, and 
it is legally possible for a handler to be liable for a classi- 
fication and pricing higher than the value of the ultimate 
use to which the milk is put by the handler, petitioner’s 
attempt to get in the evidence on the ground that it 
must come in and must lead to a III-D classification, be- 
cause such was the “value” of the milk to petitioner, 
PRONE Co cence occnanoweasad cus we sweat soneess 


QUASI-JUDICIAL PROCEEDING 
Effect of Failure to Show Invalidity of Interpretation of Order 
This is a quasi-judicial proceeding and the petitioner’s offer 
of evidence does not show that as to it an interpretation 
of II-A unpriced is invalid and must be rejected______-- 
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Construction and Interpretation 
All words to be Given Meaning and effect 


In view of the long-standing canon of statutory interpre- 
tation that all words used in a statute are to be given 
a meaning and effect, a mere transfer from one of 
petitioner’s plants to another would not in the ordi- 
nary usage of the word make petitioner a “purchaser” 
Of Ue? CPORI ose ee ans te need 


Consideration of Purpose of Statute 


The spirit or purpose of regulations, or provisions of a 
regulation should play an important part in arriving 
at the proper application particularly where the regu- 
lation, such as the order here, is issued after notice 
and hearing, and on the basis of evidence at the 
WORMS c5 oe ee ca ce eae eee 


Hardship and Inequity 


Hardship and inequity contentions are not potent. Peti- 
titioner has not shown its actual situation. Merely 
because it was not permitted to retain the benefits of 
the low-priced III-D classifications in its pooling ac- 
count is not enough to establish such treatment as 
amounts td TIGGAIEY «223325422 ocak abe 


Equitable Interpretation and Construction 
Since “equitable interpretation”, “equitable construction” 


and the “equity of the statute’’ refer to the expansion or 
contraction of the literal terms of a law to accomplish 
what the court considers the legislative intent, the “equi- 
table interpretation” of the III-D provisions would not 
seem to offer much comfort to petitioner, for, ‘if this 
doctrine should prevail over the language of the III-D 
provisions, no counties in Northern New Jersey would 
qualify for III-D and, if applied only to Essex County, the 
doctrine might be invoked to bar III-D for Essex County 
since this county did have an approved plant at the time 


DISMISSAL 
Failure to Sustain Burden of Proof 
Upon the facts disclosed by the record, the complainant 


failed to sustain the burden of proof that complainant’s 
cow had not been sold for the fair market value by re- 
spondent, and, therefore petition is dismissed_--_~~-_-_-_-- 





5 A.D. 239 


A.D. 
No. 


1166 


1166 


1166 


the Ona Wad Ree 4, on ata pac noeernece sao 1166 
PACKERS AND STOCKYARDS ACT, 1921 
AMENDED SUPPLEMENTAL ORDER 
Extension of provisions of prior order__---------------------- 1169 


AGRICULTURAL MARKETING AGREEMENT ACT OF 1937—Continued 


Page 


144 


144 


145 


144 


180 


178 








5 A.D. 240 INDEX-DIGEST OF AGRICULTURE DECISIONS 


MARCH 1946 
PACKERS AND STOCKYARDS ACT, 1921—Continued 


EVIDENCE 
Failure to sustain burden of proof that animal was not sold for 
IRN iN a a eR Fa 1170 


MODIFICATION OF PRIOR RATE ORDER 
Order On Petition for 
The yardage rates which were in effect at respondents’ yards 
immediately prior to order of March 6, 1945 are restored 
until further order, effective on one day’s notice since the 
-rates prescribed in this order are already in effect__--__- 1171 


PROCEEDING 
Order Re Reopening of 

Order granting request of the Livestock Branch, Production 
and Marketing Administration, for an additional 15 days 
in which to reopen the proceeding in the event an analy- 
sis of respondent’s accounts and records should disclose 
that respondent has not complied with the provisions 
Ble BriGOr GROG? - conc ceccas Seen ck ceone yp caccawe tS 1168 


RATES AND CHARGES 
Books and Records 

Pending a final determination of other questions involved in 
this general inquiry into respondent’s rates and charges, 
respondent ordered to keep such accounts, books, and 
records as will fully disclose all transactions involved in 
its business, including (1) a property account, (2) repair 
account, and (3) income and expense account____-----~- 1173 


Extension of Provisions of Prior Order 
Provisions of the order of July 31, 1945, are continued in 
GOCE Ut RUC co. Nese. secewe os ee eee eaess 1169 


Suspension of 
Provisions of the order of March 1, 1933 (as modified by 
the order of October 15, 1937) ordered suspended until 
further order, and temporary rates, lower than those re- 
quested by respondent on December 6, 1946, ordered into 
effect pending final determination of the matter__--_--- 1172 


The provisions of the order of January 28, 1946, and all 
prior orders herein prescribing rates and charges for 
feeding livestock ordered suspended until further notice, 
and during the time such orders are suspended, certain 
temporary rates are prescribed for respondent____------ 1167 


SUPPLEMENTAL ORDER 
Suspension: of prior vate order..=.~=-........2--... 1167:175; 1172 
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PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 


APPEAL TO District CouRT 
Effect of filing petition for reconsideration of order upon—----- 


COUNTERCLAIM 
ROGGE G8 os Ee oy -Aaee ee ae 


Dismissal of, for lack of jurisdiction._.....---------- aie 


CUSTOMS AND USAGES 
It is contrary to custom for a party to a joint account agreement 
to charge a sales commission __ --__------- z pera 


DAMAGES 
Difference between invoice price and net proceeds on resale 


Resale charge not an allowable expense 


DISMISSAL 
Complaint against seller dismissed 


Effect of Buyer’s Opportunity to Inspect Commodity 
Where complainant purchased a carload of cabbage from 
respondent for shipment in interstate commerce and com- 
plainant had an opportunity to inspect the cabbage at 
the time of purchase, complainant’s complaint for dam- 
ages for breach of sale specifications is dismissed be- 
cause (1) complainant had an opportunity to make in- 
spection of the cabbage at the time of purchase and 
(2) in the absence of fraud respondent is entitled to 
retain the purchase price ___- 


Settlement Between Parties 
A letter from complainant having been received. stat- 
ing that this case has been settled and asking 
that it should be closed, the complaint herein is dis- 
Ce eee __. 1185:222; 1188:225; 1189:225; 


A stipulation having been filed by the parties to this pro- 
ceeding showing that the matters at issue had been 
amicably adjusted, the proceeding is dismissed _- 


Since the parties in this proceeding have satisfactorily set- 
tled the claim for reparation, the complaint is dismissed 


Since the parties to this proceeding have satisfactorily set- 
tled the claim involving reparation, the complaint is dis- 
WHGEEG oes catenusesess sala eh ake at it 


Where at the hearing the parties announced that negotia- 
tions for settlement were pending, the hearing was con- 
tinued, and thereafter, by letter complainant stated that 
settlement had been completed, the complaipt is dis- 
WOR: «ao i ene Som ae wine mene ala tiaatd 
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A.D. 
No. Page 
F.0.B. ACCEPTANCE FINAL BASIS 
As part of contract under rules of practice under act_--------- 1181 218 
Effect of purchase of commodity on......-.....--.....--..--- 1181 218 
mir CNONY, 25 5 en ak eee 1181 218 
GUARANTOR 
1181 218 


Rint or. 40 mmniiiiain Bction: . 5.22.5 5-555. ene ecaneesen 


INSPECTION 
Effect. of buyer’s opportunity to inspect commodity purchased__ 1184 222 


Joint ACCOUNT AGREEMENT 

Effect of Breach by Procuring Party Upon Joint Account Receiver 
Where complainant, under a joint account agreement with 
respondent whereby complainant undertook to have a 
truckload of peaches, which complainant purchased, leave 
loading point on a certain day and the parties believed 

that by leaving on that day the peaches would arrive at 
destination in time for the early morning market the 
third day following shipment, but the truck did not leave 

on the date agreed upon and failed to arrive at the des- 
tination market on the date contemplated, it is held: 

(1) the time of departure of the truck at loading point 

was a vital part of the contract; (2) the refusal of the 
receiving joint account partner to handle the shipment 
under the joint account agreement because of such delay 

was not without reasonable cause; and (3) the receiver 

at the destination market having sold the peaches and 
accounted to complainant for the net proceeds, was not 


reqnited to-share in the legves...-.-. =... 2. s.25.65-s 1175 186 

Joint ACCOUNT PARTNER 
faapility of, for errors: in judgement. ....—=.=--.---<...2<<.-< 1175 =191 
Denby Ot iar CIM Ss eee elope ce casceeaces 1175 §=6:191 
Liability of, for dosses incurred --..-..-.--------------------- 1175 191 
Renee 26r, 2Or MOM meunOe = oo cece eees 1175 191 


Liability of, for Negligence, Fraud, and Errors 
While each party to a joint account agreement is liable to 
his partner for losses sustained due to his negligence, 
fraud, or dishonesty, he is not liable for non-negligent 
GUO it SE oo a i ewe cemaces 1175 186 


JOINT ACCOUNT PARTNERS 
Inapplicability of Suitable Shipping Condition Rule to 
Where respondent accepted and sold peaches purchased and 
shipped by his joint account partner, such receiving part- 
ner could not relieve himself from liability to his co- 
partner for losses sustained by claiming that the peaches 
were not in suitable shipping condition-_._._..._.-______ 1175 = 186 
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PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Continued 


Joint ACCOUNT RECEIVER 
Breach of joint account agreement by procuring party as dis- 
charging. from sharivgeg in logeee@ ........262225 4 ne cce 


LICENSES 
Denial of Application for 
Where applicants for a license under the act were ordered 
to show cause why their application should not be denied 
because of prior violation of the act, held that while 
applicant-partnership as such had not violated the act, 
a prior violation by one member warranted denial of 


tha: TegkNe. 8. ee ee eo eee 


LIMITATION PERIOD 
Applicability of, for filing a complaint to independent and sepa- 
rate cause of action alleged in counterclaim_--_---------- 


MARKET DECLINE 
Rejection of commodity ~......<.....-.55.. a ae er leeage 


PARTNERSHIP 
Prior violation of act by one member of partnership as war- 
ranting denial of application for license to partnership-_---- 


PRACTICE AND PLEADING 
Abandonment of Defense Pleaded 
Where respondent alleged in its answer that the complain- 
ant’s obligation as guarantor was to pay a final judgment 
and denied the right of complainant to maintain an ac- 
tion for damages based on respondent’s rejection of the 
potatoes, which pleaded defense was not referred to in 
respondent's brief except an admission of the guaranty, 


” such alleged defense is deemed to have been abandoned _- 


RECONSIDERATION 
Effect of Filing Petition for, on Finality of Order 
The filing by complainant of a petition for reconsideration 
of an order awarding reparation in an amount less than 
claimed, operated in accordance with the rules of prac- 
tice under the act to set aside automatically the order, 
and therefore there was no order in effect at the time of 
respondent’s appeal to the United States District Court-- 


REJECTION 
Buyer’s rejection without reasonable cause____-_ ~~ 1178:200; 


DUNE “GUEIUED fesse Catania a wet wesineer ab aight aaa 


REPARATION 
Advances Made by Broker to Seller 
Where a broker at the request of the seller of grapes ad- 
vanced to the seller the price agreed to be paid by the 
buyer who thereafter rejected the grapes, and the broker 
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REPARATION—Continued 
Advances Made by Broker to Seller—Continued 


joined the seller and buyer as respondents in the com- 
plaint to recover the amount advanced, it is held (1) the 
buyer’s rejection was without reasonable cause; (2) there 
was an implied agreement to subrogate the broker to the 
rights of the seller; (3) the broker is entitled to recover 
against the buyer the amount advanced to the seller; 
and (4) the complaint should be dismissed against the 
ROOMY sis gg sc oF Fa rc a nn tS ace th ip nel bie as rah aa 


Failure to Pay Net Proceeds on Consignment 
Where complainant consigned several carloads of potatoes 


to respondent who sold them for the account of com- 
plainant but retained the proceeds and filed a counter- 
claim to complainant’s complaint for recovery of the pro- 
ceeds, alleging losses in excess of the amount of the pro- 
ceeds, based on another and independent transaction, and 
such counterclaim was not filed within nine months after 
the cause of action alleged therein accrued, it is held: 
(1) the Secretary is without jurisdiction to consider the 
counterclaim; (2) the running of the nine months stat- 
ute of limitations was not tolled by the filing of the com- 
plaint; and (3) respondent’s failure to remit to com- 
plainant the net proceeds entitles the latter to an award 
of reparation in the amount of the net proceeds on the 
DOREIMIMOINE (5.55 ois ol ee eee cil eescoc tees 


Failure to Pay Purchase Price 
Where a buyer of potatoes on the basis of a price f.o.b. 


shipping point, “f.o.b. acceptance final,’ provided for ship- 
ment by complainant within a specified period, it is held 
that the meaning of “f.o.b. acceptance final” as stated 
in rules of practice under the act, was a part of the con- 
tract, and that the buyer accepted the potatoes “by the 
contract,” and therefore, the complainant is entitled to 
an award of reparation in amount of the purchase price-- 


Failure to Properly Account ° 
Where complainant shipped beans to respondent for grading, 


packing and selling, respondent having advanced funds 
for picking, and respondent paid complainant one-half 
of the net proceeds after deducting its advances and 
usual grading, packing and selling charges, disputed 
oral agreement held one of consignment for sale and not 
joint account, and reparation is awarded complainant for 
the balance of the net proceeds received____--__-------- 


Liability of Joint Account Partner for Losses Incurred 

Where complainant purchased a carload of peaches under a 
joint account agreement with respondent of which ap- 
proximately 70 percent graded U. S. No. 1 at shipping 
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REPARATION—Continued 
Liability of Joint Account Partner for Losses Incurred—Continued 


point and were then not affected by decay, but on arrival 
at destination market approximately 22 percent were af- 
fected by Brown Rot, and respondent, while objecting 
to the grade and condition of the peaches did not at the 
time object to handling them under the joint account 
agreement, it is held: (1) the respondent having treated 
the agreement as in effect at the time of sale was re- 
sponsible to complainant for his share of the loss in- 
curred; and (2) the cost of resale through a store of a 
part of the load was an allowable expense-_--------- 


Unlawful Rejection 
Where a broker acting for a carload shipper of Small Black 


brand Alicante grapes sold the load to a buyer who, on 
arrival of the grapes at destination, inspected and re- 
jected them, although they were of the kind and quality 
ordered, it is held: (1) the buyer's rejection was related 
to the market decline; (2) the buyer’s contention that 
the price was too unreasonable for belief was unten- 
able; (3) the buyer’s rejection was without reasonable 
cause; and (4) the broker, who secured an assignment 
of the shipper’s claim, is entitled to an award of repara- 
tion for the difference between the invoice price and the 
Met procée@s. Of TedOle- 225 2 oot See eaSasce eee ein 
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Balance of net proceeds received shea e ireas 
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purchase price _-__-_-- a eae aa hee a ae 4 
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SALES COMMISSION 
Joint Account 
It is contrary to custom for a party to a joint account agree- 


ment to charge a sales commission____----------------- 


Joint account dgreement. ..<. 3.256262 20sec cs cd taal 
SUBROGATION 
Admnission of guaranty .....-<. 3.222 secews5-3=- area 
Broker advancing price to seller subrogated to latter’s right 
against buyer ............. bad Te eras eee Sada ae abeiecaes 
SUITABLE SHIPPING CONDITION RULE 
Inapplicability of, to joint account partners____-__---__-_- cane 
VIOLATION OF AcT 
Failure to pay— 
net proceeds on consignment ____------- capella ta 


Failure truly and correctly to account____ ~--~- sensors oe 
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Interstate Commerce 
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Violation of Act 
Order of War Food Administrator directing petitioner to cease 
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Admissibility of records of laboratories of federal and state gov- 
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